














CASES AT LAW, 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH. 


JUNE TERM, 1861. 


HENRY B. NORMAN v. JOHN DUNBAR. 


An action against a guardian for the penalty of $200, for hiring the property 
of his ward privately, is not required to be brought in the name of the 
State, but is properly brought in the name of an individual undertaking to 
sue for the same. 


Action of pest for a penalty, tried before Harn, J., at the 
last Spring Term of Tyrrell Superior Court. 

The action was brought to recover from the defendant $200 
for having, as guardian, hired the property of his ward at 
private hiring, instead of hiring it publicly, as required by 
the Revised Code, chapter 54, section 26, and chapter 46, sec- 
tion 20, and the only question made, was, whether the action 
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was rightly brought in the name of the present plaintiff, or 
should have been in the name of the State of North Carolina. 

A verdict was permitted to pass for the plaintiff, subject 
to the opinion of the Court on the question above stated, 
with leave to set aside the verdict and enter a nonsuit if his 
Honor should be of opinion against the plaintiff on the ques- 
tion reserved. And on consideration of the question of law, 
the Court was of opinion that, according to the provisions of. 
the Revised Code, chapter 35, sections 47 and 48, the action 
should have been in the name of the State. The verdict was 
therefore set aside and a nonsuit ordered, from which judg- 
ment, the plaintiff appealed. 


Winston, Jun., for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Barrie, J. We do not agree in the opinion expressed by 
his Honor in the Court below, that the suit ought to have 
been brought in the name of the State. The 26th section of 
the 54th chapter of the Revised Code, prescribes that “all 
sales, hirings or rentings by guardians, shall be made and 
conducted in the same manner and under the same rules and 
regulations, and the same penalties for disobedience as pre- 
scribed for sales made by administrators.” It is admitted 
that a penalty was incurred by the defendant, as guardian, 
for a violation of the provisions of this section, and the only 
question is, in whose name is it to be recovered. We think 
the reference to the act, in relation to administrators, makes 
that the rule, not only as to the amount of penalty, but also 
as to the person who is to sue for the same, and the use to 
which he is to apply the recovery. By turning to that act, 
then, we find that the penalty given for its violation is two 
hundred dollars, which is to be forfeited and paid “ to any per- 
son suing for thesame.” The forfeiture thus prescribed, clearly 
creates an action popular, which has always been brought in 
the name of the person who thought proper to sue for the pen- 
alty. If the recovery were for his sole. use, his name, alone, 
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appeared as plaintiff in the suit; but if part of the recovery 
were given to the State, then the action, although in his name, 
was called a gui tam action, because it was stated in the writ 
and declaration, that he sued as well for the State as for him- 
self. Qué tam actions for usury have always been so brought, 
because the statute gives the penalty, “the one moiety to the 
State and the other to him, who will sue for the same.” 

The rule thus established, for the manner in which suits for 
penalties are to be brought, is not varied by the new provisions 
contained in the 47th and 48th sections of the 35th chapter of 
the Revised Code. These sections prescribe that “ where a 
penalty may be imposed by any law passed, or hereafter to 
be passed, and it shall not be provided by the law to what 
person the penalty is given, it may be recovered by any one 
who will sue for the same and for his own use,” and “ when- 
ever any penalty shall be given by statute, and it is not pre 
scribed in whose name suit therefor may be commenced, the 
same shall be brought in the name of the State.” We can- 
not believe that these provisions were intended to apply to 
actions popular, that is, to actions expressly “ given to any 
one who will sue for thesame.” Therule, applicable to cases 
of this kind, was, as we have already seen, well established 
and uniformly adopted in practice. There was another class 
of cases where a penalty was annexed to aspecified violation 
of the law, without saying to whom it should be forfeited and 
paid ; or who might recover it. Instances of both classes are 
to be found in the act contained in the Revised Code con- 
cerning “ marriage.” The 6th section of the act (see ch. 68) 
gives a penalty of two hundred dollars for the offences there- 
in mentioned, “one half to the use of him who will sue for 
the same, and the other half to the use of the county wherein 
the offence is committed.” While the 13th section says, that 
for the offence therein referred to, “ the person so offending shall 
forfeit and pay one thousand dollars.” Under the latter sec- 
tion the suit must, undoubtedly, be brought in the name of the 
State; but the person who brings it will, by virtue of 47th and 
48th sections of the 35th chapter of the Revised Oode, recov 
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er the penalty for his own use, (see Caroon v. Rogers, 6 Jones 
240).' It is equally clear, in our opinion, that the penalty 
given by the 6th section of the 68th chapter, must be brought 
in the name of the person who sues for it, inserting, though, 
the gué tam clause, because a part of the recovery is given to 
the county wherein the offence was committed. 

The result of our opinion is, that the judgment of nonsuit 
‘must be reversed, and a judgment be entered in favor of the 
plaintiff for the penalty of two hundred dollars, according to 
the verdict of the jury. 


Per Curiam, Judgment reversed. 








STATE ON THE RELATION OF JOHN WILLEY vs. MILLS H. EURE, 


et. al. 


In an action of debt on a sheriff’s bond for the escape of a debtor imprison- 
ed under a ca. sa., the jury are not bound to give the whole sum due from 
such debtor, but should give the damages really sustained by the escape. 

(Case of Governor v. Matlock, 1 Hawks’ Rep. 425, cited and approved.) 


Tats was an action of pest on the official bond of a sheriff, 
tried before Hearn, J., at the last Spring Term of Gates Su- 
perior Court. 

The suit was brought against the sheriff and his sureties, 
for the escape of one Eure, who had been arrested by the de- 
fendant, Eure, on a ca. sa. The plaintiff proved the bond de- 
clared on, and showed in evidence a judgment at his instance 
against said Eure—a ca. sa. corresponding with the judgment 
—an arrest by the sheriff under the ca. sa., and a subsequent 
escape. ‘There was evidence on the part of the defendants 
that Eure, the defendant in the ca. sa., was, at the time of 
such escape, and has been ever since, wholly insolvent.» A 
verdict was permitted to pass for the amount of principal, in- 
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terest and costs of the judgment, subject to the opinion of the 
Court, whether more than nominal damages could be recov- 
ered, with leave to the Court to set aside the verdict if he 
should be of opinion with the defendant; or, to direct a ver- 
dict for nominal damages; and that the plaintiff be permit- 
ted to submit to a nonsuit. 

On consideration of the question reserved, the Court order- 
ed the verdict to be reduced to sixpence, upon which the 
plaintiff submitted to a nonsuit and appealed. 


W. NV. H. Smith, for the plaintiff. 
W. A. Moore, for the defendants. 


Barriz, J. The remedy at common law against a sheriff 
for the escape of a person taken by him under a capias ad 
satisfaciendum, is by an action on the case, in which the jury 
may give such damages, as, upon the proofs, they may think 
the plaintiff entitled to. This rule prevails, whether the es- 
cape be voluntary or negligent; the only difference between 
the two kinds of escape being, so far as the liability of the 
sheriff is concerned, that when sued for a negligent escape, 
he may, if he can, allege and prove a recaption upon fresh 
pursuit. The statute of 13 Ed. 1, ch. 11, which was in sub- 
stance re-enacted by our act of 1777, (ch. 118, sec. 10 and 11 
of the Rev. Code of 1820,) gives an action of debt against the 
sheriff who shall take the body of any debtor in execution, 
and shall wilfully or negligently suffer such debtor to es- 
cape, and the plaintiff in such action shall recover all such 
sums of money as are mentioned in the execution, and dam- 
ages for detaining the same. See Rev. Code, ch. 105, sec. 20. 
It is clearly settled that in the action of debt, thus given, the 
recovery shall be the same, whether the escape be voluntary 
or negligent. See the case of Adams v. Turrentine, 8 Ired. 
Rep. 147, where the subject is fully discussed. The action of 
debt given by the statute, does not take away the common 
law right of suing in case, but is a cumulative remedy, which, 
however, from its greater efficiency, has almost, if not entire- 
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ly, superceded the otherin practice. Such being the respon- 
sibility of the sheriff, when sued in debt for the escape of a 
debtor taken in execution, it is contended for the plaintiff, in 
the present case, that it ought to be the same when the action 
is brought upon the bond of the sheriff against him and his 
sureties, because the bond is given as a security to the public, 
against his official delinquencies and the remedy on it should 
be commensurate with the utmost extent of his responsibility. 
In aid of this argument, it is insisted that if the action of 
debt be’sued against a sheriff and a recovery had which he 
fails to pay, a suit may then be brought upon his bond, in 
which such default of payment may be assigned as a breach, 
and that his sureties may be thereby made liable for the debt 
of the escaping debtor; and it is inferred that to avoid such 
circuity of action, a full recovery ought to be allowed at first, 
in an immediate suit upon the bond. Whether the plaintiff 
can have full redress upon the sheriff’s bond by this circuity 
of action, we shall not at present undertake to decide, but we 
are precluded by authority from holding him entitled to it by 
a suit in the first instance upon the bond. In the case of 
the Governor v. Matlock, 1 Hawks’ Rep. 425, it was decided 
that in a suit upon & sheriff’s bond the plaintiff must assign 
breaches thereof under the statute of 8 and 9 Will. 3, ch. 11, 
sec. 8. (See Rev. Code, ch. 31, sec. 58,) and that the jury 
should “consider the damages really sustained by the eseape ; 
and were not bound to give the whole sum due from the ori- 
ginal debtor, as in debt upon the statute of West. 2.” 

The judgment in the Court below was in accordance with 
this decision, and must be affirmed. 


Per Ovgiam, Judgment affirmed. 
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JOSEPH COOPER, Chairman, v. J. B. CHERRY, et al. 


Where a chairman of the board of superintendents of common schools, on 
going out of office, gave his own note instead of money to his successor, 
and after a lapse of two years, being reappointed, received the same note 
back as part of the school fund, and gave a release in full to his predeces- 
sor, it was held that on his subsequent failure and inability to pay such 
note, he and his sureties were liable on the bond last given. 

The statute of 1789, barring claims not sued for in two years, does not protect 
an administrator unless he has paid over the assets to the distributees, and 

_ taken refunding bonds as well as advertised in conformity with the act. 

(The case of Goodman v. Smith, 4 Dev. Rep. 450, overruled and that of 
Reeves v. Bell, 2 Jones’ Rep. cited and approved.) 


Turis was a proceeding under the 66th chapter, section 50, 
of the Revised Code, tried at Spring Term, 1861, of Bertie 
Superior Court, before Hearn, J. 

It was a motion on the bonds of Joseph B. Cherry as chair- 
man of the board of superintendents of common schools of 
Bertie, against him and his sureties. The motion was based 
on three bonds, one given on 10th of February, 1852, another 
on 18th of May, 1856, and the other on 17th of April, 1858. 
Cherry continued in the office until April, 1861, when he re- 
signed, and Joseph Cooper, the plaintiff, was appointed and 
gave bond. 

One of the principal questions arising in the case, was as to 
the sum of fifteen hundred dollars, which Cherry had used of 
the school fund. He had been chairman several years previ- 
ous to 1853. In that year, Jonathan S. Tayloe, was appoint- 
ed to the office, and, in lieu of cash, he took Mr. Cherry’s:in- 
dividual note for $1500 without security, but it was admitted 
that at that time, Mr. Cherry was abundantly good for that 
sum, and remained so until 1860: Mr. Tayloe retained this 
note until 1856, when Cherry was again appointed chairman 
of the board of common schools, and, on a settlement with 
Mr. Tayloe, he received his own note as so much cash, and 
gave Tayloe a release in full. It was in proof that Tayloe 
had been empowered by the superintendents to loan out this 
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sum. The defendants counsel contended that neither Cherry 
nor his sureties were liable for the sum of $1500 on either of 
the bonds above described. 

Alfred Eason, one of the sureties of Mr. Cherry died in 
August, 1858, and the defendant, Mary Eason, qualified as 
his administratrix at November term of Bertie county court; 
she advertised at the court house door and two other public 
places in the county, for all persons to present their claims 
against the estate of her intestate. This was done within two 
months from the date of her qualification. 

It was admitted that no settlement had been made by Mrs. 
Eason with the distributees of her intestate—that no refund- 
ing bond had been taken, but that the estate was still in her 
hands. : 

It was insisted, that as to Alfred Eason’s estate, the demand 
was barred by the act of 1789. His Honor being of opinion 
that the $1500 was covered by the bond of 1856, gave judg- 
ment accordingly against all the defendants. 

Defendants counsel excepted and appealed. 


Winston, Jr., for the plaintiff. 
Barnes, for the defendants. 


Pearson, 0. J. The position assumed by the defendants, 
that in respect to the sum of $1500, there was no breach of the 
bond of 1856, because the default occurred in 1852, and was 
eovered by the bond of that year, is not tenable. It is true 
that the default in respect to this $1500 was a breach of the 
bond of 1852. It is also true that Tayloe, who was appoint- 
ed chairman in 1853, committed a breach of his bord by re- 
ceiving as cash the note of Cherry, without security, in pay- 
ment of the $1500, for which Cherry was in default; but itis 
nevertheless true that the breaches were cumulative and con- 
tinuing, so that when Cherry was again appointed chairman 
in 1856, and then received the same note as cash, and execn- 
ted to Tayloe “a release in full,” it was a breach of the bond 
then executed. No argument is necessary to prove thata 











trustee violates his duty by receiving is own note as cash, 
(which note is still unpaid) and executing. a release in dis- 
charge of the amount due to him, as trustee, and the question 
is not at all affected by the circumstance that the note had 
been given because of a previous default’; for, viewed in any 
light, it comes within the express words of his bond, and he 
thereby “abused the trust which had been confided to him 
by his appointment as chairman,” and for the consequences 
of this breach of trust, those who vouched for him as sure- 
ties on his bond, are clearly liable. By their act he was 
placed in a position which enabled him to subtract from the 
school fund the amount in question, and they have no ground 
to complain because they are required to indemnify the fund 
and bear the loss. 

. The position assumed on the part of the defendant Eason, 
that as the action was not commenced until more than two 
years after she qualified as administratrix, she is protected by 
the 4th section of the act of 1789, (according to the construc- 
tion adopted in Goedman v. Smith, 4 Dev. Rep..450,) al- 
though she has not paid over the assets to the distributees and 
taken refunding bonds as required by the 2nd section, is like- 
wise untenable. If the authority of that case were admitted, 
and the 4th section treated as wholly unconnected with the 
2nd and 3rd, and as strictly a statute of limitations, it would 
not apply to this case, because Cherry, by his several appoint- 
ments, was chairman continually from 1856 up to 1861, and 
there was no cause of action, or rather, the cause of action 
was suspended until shortly before the present proceeding 
was commenced. For the statute, in relation to the school 
fund, makes it the duty of the chairman to receive and sue 
for the fund, and during that time, no proceeding could be 
had, as Cherry could not sue himself, and it is settled doctrine 
that no statute of limitations can begin to run and become a 
bar.until the cause of action accrues; for the: plain reason, 
that the legislature cannot be supposed to intend to require a 
ereditor to do an impossible act under pain of having his 
right of action barred; Jones v.: Brodie, 3 Murph. 594; God- 
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ley v. Taylor, 3 Dev. Rep. 178, where the doctrine is diseuss- 
ed and applied to the act of 1715, barring the claim of all 
ereditors who do not sue within seven years after the death of 
the debtor ; which words are as direct and positive as those 
used in the section under consideration, i. e. “ who fail to 
bring suit within two years from the qualification of the ex- 
ecutor or administrator.” 

We will not, however, put the decision on that ground; 
because a distinction may be suggested, inasmuch as the bond 
is payable to the State, and the circumstance that Cherry con- 
tinued in office, may have only had the effect to suspend the 
summary proceeding provided by the statute, and, for the ad- 
ditional reason that the case of Goodman v. Smith is opposed - 
by Reeves v. Bell, 2 Jones’ Rep. 254, and it is a matter of 
great practical importance that the construction of the statute 
should be settled ; as cases under it occur on the circuits al- 
most every day. 

The fact of there being these opposing cases in respect to 
the construction of the act of 1789, shows that the question is 
of some difficulty, and by a perusal of the opinion delivered in 
Reeves v. Bell, it is obvious that the attention of the Court had 
not been called to Goodman v. Smith. We have, therefore, 
felt it to be our duty to give the subject a serious reconside- 
ration, and, after doing so, are satisfied that the construction 
established by Reeves v. Bell is the true one, and is supported 
by principle and also by authority. 

In Reeves v. Bell, it is decided that by a proper construc- 
tion of the act of 1789, an administrator cannot protect him- 
self against a recovery by a creditor who has failed to sue 
within two years from his qualification, unless he has deliver- 
ed the assets to the distributees and taken refunding bonds, 
so as to give the creditor a remedy over, by which he may 
reach the assets in their hands. 

The opinion takes a comprehensive view of the subject ae- 
suming that the several enactments of the same statute areall 
to be taken together, and to be so construed as to effect the 
general purpose for which the statute was made: that this 
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general purpose was to remedy an evil growing out of the de- 
lay of executors and administrators in settling up estates and 
paying over the assets remaining in their hands under the 
pretext of debts still outstanding, on account of which they 
were, in order to protect themselves, justified in retaining the 
assets, and that this prominent purpose of the statute requir- 
ed the administrator, in order to claim the protection of the 
statute given to him by the 4th section, to aver, and be able 
to prove, that he had complied with the duty imposed on him 
by the 2nd section, and not only paid over the assets, but ta- 
ken a refunding bond, so as to enable the creditor, under the 
provision of the third section, to fix the amount of his debt 
and recover the same by scire facias, according to the pro- 
ceeding thereby provided. 

This general view may be extended and made more par- 
ticular by the suggestion of several positions, all of which 
support and confirm the construction established by that case, 
and are, by implication, made a part of the argument: 

1. One who claims the benefit of any instrument must aver 
and prove that he has performed all the acts required to be 
done by him for the benefit of the other party. This is a gen- 
eral principle of justice, applicable not only to contracts be- 
tween individuals, but to the construction of statutes, and to 
treaties between independent nations. The second section of 
the act of 1789 requires executors and administrators, after 
the expiration of two years from their qualification, to pay 
over the undisposed of assets to the legatees or distributees, 
and to take a refunding bond with condition to pay any debt 
of the deceased, “ which shall be afterwards sued for and re- 
covered, or otherwise duly made to appear.” ‘The third sec- 
tion enacts that when an administrator pleads “ fully admin- 
istered,” and the fact is found in his favor, the plaintiff may 
fix the amount of his demand, and sign judgment, and there- 
upon issue a scire facias in order to charge the parties to the 
refunding bond. The fourth section enacts that any creditor 
who fails to sue within two years from the qualification of the 
executor or administrator, “ shall be forever barred from the 
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recovery of his debt.” When, therefore, an administrator 
seeks to protect himself from a recovery on the ground that 
the creditor had failed to sue within two years after his qual- 
ification, it would seem, as a matter of course, to be necessa- 
ry for him to aver that he had paid over the assets and taken 
refunding bonds, so as to give the creditor a remedy over by 
scire facias, according to the provisions of the statute. An 
administrator is required to take refunding bonds for the ben- 
efit of the creditor, and surely, it is with an ill grace that he 
asks to be protected from a recovery by them, when he has 
neglected to do what the law expressly requires him to do for 
their benefit. 

2. The evil intended to be remedied by the act of 1789, asis 
manifest from its enactments, as well as the preamble, was the 
delay on the part of executors and administrators in settling 
up estates. The construction adopted in Reeves v. Bell, tends 
to induce a discharge of this duty, and thus to effect the main 
purpose of the statute, whereas the construction adopted in 
Goodman v. Smith, actually holds out an inducement to ex- 
ecutors and administrators not to perform their duty by giv- 
ing them assurance that they will be protected whether they 
settle and take refunding bonds or not. 

8. When the act of 1789 was passed, there were two stat- 
utes of limitation—the general statute and the act of 1715, — 
barring claims against the estates of deceased persons after 
seven years. So, it would seem there was no particular oc- 
casion or necessity for another statute of limitations. Yet, 
the construction adopted in Goodman v. Smith, has the effect 
of making the act of 1789 a mere statute of limitations, and 
the 4th, which is clearly a subsidiary section, is allowed to 
override all the others, and allowed to become the only ope- 
rative provision of the statute. 

4. The Court, in Goodman v. Smith, seems to be oppressed 
with the general words of the 4th section, but nevertheless 
refuses to allow them to be qualified by considering them in 
connection with the other sections, when, in truth, that was 
the only way of solving the difficulty, and was not only au- 
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thorised by the rules of construction, but, in this instance, was 
actually demanded, because the third section fixes the mode 
in which the executor and administrator should plead, in or- 
der to protect himself against the recovery of a creditor, that 
is, he should plead “fully administered,” and his plea is es- 
tablished by proof that he had settled at the expiration of 
two years, and taken refunding bonds as required by the act. 
Whereupon, the creditor is barred of his recovery against the 
executor or administrator, and must proceed by scire facias 
on the bond. 

By a careful analysis of the elaborate opinion delivered in 
Goodman v. Smith, it will be seen that the conclusion is put 
on two grounds, neither of which, as it seems to us, is tenable. 
The creditors are classed into the diligent and the dilatory, 
and it is assumed that the refunding bonds are not required 
for the benefit of the latter, consequently, in regard to thei, 
whether a refunding bond had been taken or not, is immate- 
rial, and so no averment, in regard to it, was necessary. 

For whose benefit are refunding bonds to be taken? Not 
for the benefit of the diligent creditors, one who sues within 
the time allowed by the statute, for he does not require it. 
He recovers against the executor or administrator, and can- 
not be barred and turned over to seek relief on the refunding 
bond. As to him, the fact that the assets have been paid 
over and refunding bonds taken, does not establish the plea 
of “fully administered.” The same remarks apply to the 
limited description of creditors, mentioned in the proviso to 
the 4th section. They belong to the class of diligent cred- 
itors, and as they sue within the time allowed by law, are enti- 
tled to recover against the executor or administrator. So the 
refunding bonds were not intended for their benefit. Butthe 
matter is not left to conjecture or construction, for the werds 
of the statute and of the bonds required to be taken by. the 
2nd sec. are express, “ giving bond with two or more able sur- 
eties, conditioned, that if any debt, truly owed by the deeeas- 
ed, shall be afterwards sued for and recovered or otherwise 
-duly made to.appear.” The other ground is, that, the protec- 
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tion given to administrators and executors by the 4th section, 
would be nugatory, because “an administrator or executor, 
who has faithfully administered the assets, and who, by force 
of such administration, is adequately protected, stands in no 
need of this additional shield.” The position here assumed 
is, that an executor or administrator, in respect to creditors, 
who bring suit within the two years, does “ faithfully admin- 
ister,” and can protect himself by showing the fact that pend- 
ing the suit, at the expiration of two years he paid over the 
assets to the legatees or distributees. Is this position tenable? 
Can the executor or administrator protect himself against a 
recovery, by bringing forward this matter under a plea puis 
darien continuance ? Assuredly he cannot, and the question 
seems to have been misapprehended. For the protection 
given by the 4th section was in respect to creditors, who fail 
to sue within two years, and so far from being nugatory, it 
required this express provision to enable executors and ad- 
ministrators to protect themselves against creditors who had 
not sued within the two years, and their liability to creditors, 
who had sued within the time allowed, was not interfered 
with or altered in any respect, but was left as at common law. 

The research, which this conflict of cases has given rise to, 
brings to the notice of the Court two authorities, which seem 
not to have occurred to the Court in the case of Goodman v. 
Smith, but which settle the construction of the act of 1715, 
and furnish a direct analogy and authority for the construc- 
tion of the act of 1789. The cases are Godley v. Taylor, 
3 Dev. Rep. 178, and Batley v. Shannonhouse, 1 Dev. Eq. 
416 ; and it is settled that, notwithstanding the broad terms 
of the act of 1715, an executor or administrator cannot pro- 
tect himself from a recovery by a creditor, who had failed to 
sue until after the expiration of seven years, unless he avers 
and proves that he had paid over the surplus assets to the 
treasury as required to do by the act of 1784, or to the trus- 
tees of the University by the act of 1809, and the Court adopt 
the principle that in the construction of the act of 1715, the 
9th section of that act, and the act of 1784 and 1809, are to 
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be taken into consideration, and that one who fails to do an 
act, which the law requires of him for the benefit of another, 
cannot bar the recovery of the latter, because he has not pro- 
vided him with the remedy over, which the law contem- 
plated, and made it his duty to do as an implied condition, 
precedent to the protection which he claims. 

We now consider the question settled, both on principle 
and authority, and concur with his Honor in the opinion that 
the plaintiff’s right to recover against the defendant, Mrs. 
Eason was not barred, as she still retains the assets. 

There is no error. 


Per Curiam, Judgment affirmed. 








Doe on the demise of WILSON BROWN v. CALVIN E. SMITH. 


Where land has been sold as the property of A, under execution, and he has 
received a portion of the sum raised, which was over and above the call of 
the execution, he cannot be a witness for the purchaser in an action for 
the recovery of the land. 

Where both parties in an action of ejectment claim title under the same per- 
son, the defendant cannot defeat tae action by showing title in a third per- 
son, unless he has acquired such outstanding title, or connects himself with 
it. 


Tuts was an action of EyEcTMENT, tried before Howarp, J., 
at the last Term of Orange Superior Court. 

The lessor claimed title under a deed from the sheriff, exe- 
cuted on 28th of October, 1858, by virtue of a sale under ex- 
ecution and judgment against one Turner, for a debt con- 
tracted by him in January, 1854. He then showed a deed 
for the same land, executed by Turner to the defendant, 
Smith, dated September, 1854, and then showed, by Turner, 
that the money, recited in such deed, as having been receiv- 
ed by him, had, in fact, not been paid; that no money or 
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other thing of value had been given to him, by Smith, for the 
land in question; that the deed had really been executed in 
August, 1855, during the session of Orange County Court, 
and was antedated in order to defeat a judgment (in a bas- 
tardy case) that was rendered in that Court on the day before. 
The defendant excepted to the competency of Turner, but the 
exception was over-ruled. 

To prove title out of Turner at the date of the judgment and 
execution, under which the plaintiff claimed, the defendant 
showed that at a sale, under the judgment in the bastardy case, 
the land, in question, had been bought by one Miller, and a deed 
executed to him on the 26th of July, 1856; that at such sale 
the land brought more money than was necessary to satisfy 
the execution, and the overplus was paid by Miller to Turner, 
who gave a receipt for the money. 

In reply to this, the plaintiff proved that Miller, at the sale 
above mentioned, had acted as the sheriff’s deputy, and had 
employed one McCauley to buy the land for him; that Me- 
Cauley bid off the land accordingly, and assigned the bid to 
Miller. 

His Honor charged the jury, that the sale and purchase by 
Miller was, for the purpose of this action, a nullity, and that 
the admitted good character of Smith was not to be consider- 
ed by them. Defendant excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 


Phillips, for the plaintiff. 
Norwood, for the defendant. 


Pearson, ©. J. The exception to the competency of Tar- 
ner as a witness on the side of the plaintiff, is well taken. 
The witness had a direct interest to support the title of Brown, 
because of his liability to him, in the event of his losing the 
land by the provision of the statute, Revised Code, chap. 45, 
section 27. It does not appear from the case, as made out, 
that the deed of Turner to Smith, contained a warranty, and 
in the transfer of land, a warranty is not implied ; consequent- 
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ly, ‘there was no corresponding liability of the witness to 
Smith, so as to bring the question within the rule of a witness 
havifig an interest on both sides. For this error, there will be 
a venire de novo, and we are not at liberty to enter upon the 
question, discussed at the bar, and on which the case seems 
to have turned, on the trial, in the Court below. 

We will suggest, however, that there seems to be nothing to 
prevent the application of the principle, that when both par- 
ties claim title under the same person, the defendant cannot 
defend an action by showing title in a third person, unless he 
has acquired such outstanding title, or connects himself with 
it. This suggestion seems called for to prevent a repetition 
of what has occurred at this term—a point is fully argued, 
and upon examination, the Court finds that is excluded by a 
preliminary matter. 


Per Curtam, Judgment reversed. 








E. A. COLLINS v. AUGUSTUS CREECY. 


The statute, Rev. Code, chap. 101, sec. 14, gives the overseer of a road (act- 
ing in good faith) power to cut poles, &c., on any land adjoining his sec- 
tion, and he is not confined to the land immediately adjoining the spot 
where the work is to be done. 


Tuis was an action of TRESPASS QUARE CLAUSUM FREGIT, tried 
before Hxatu, J., at the last Spring Term of Chowan Superi- 
or Court. 

The plaintiff declared for an entry, by the defendant, on 
her enclosed lands and cutting and carrying away some oak 
trees therefrom. She proved that she was in the possession of 
an enclosed field, in one end of which there was an oak grove, 
which field and grove abutted on the public road; that no 
one was permitted to cut trees there save her own hands, and 
2 














IN THE SUPREME COURT. 





Collins v. Creecy. 





they none but dead trees, that the defendant entered thereon 
and cut down five oak trees of small size; that witness told 
the defendant he better not cut any more of these trees, else 
he might get into trouble about them; that he then cut no 
more. 

The defendant then proved that he was the duly appointed 
overseer of the road on which the enclosure and grove abut- 
ted, and to some considerable distance. beyond the premises 
described ; that as such overseer, he was making and repair- 
ing some bridges on the road where they were necessary ; 
that these bridges were at a considerable distance beyond the 
plaintiff’s land and opposite to that of other persons, and that 
the said timber was used for the purpose of repairing a bridge 
on the road. 

The plaintiff then proved that there was other timber on un- 
inclosed ground opposite to this grove, but it was described 
as being large pine, and not so good as oak for the purpose 
intended, and that further off—opposite to points where 
the bridges were, on the lands of other persons, there was tim- 
ber fitting for such purposes, but it was in a swamp and difii- 
cult to be got; that between this last described place and the 
site of the bridges, one McCoy had a small oak grove. It 
was further in proof, that these bridges had been formerly 
constructed of pine timber. 

The Judge charged the jury: First, if the overseer enter- 
ed—cut down and carried away the timber for the purpose of 
making and repairing the bridges in the road under his 
charge, and he acted in good faith, the defendant was entitled 
to their verdict. But, secondly, if they believed the occasion 
was used as a pretext, and he entered, cut and carried away 
the timber maliciously, with an intent to injure, harrass and 
vex the plaintiff, the plaintiff was entitled to their verdict for 
the actual damage done her; to which, punitory damages 
might be added.” Plaintiff excepted. 

Verdict for the defendant. Judgment and appeal. 


Winston, Jr., for the plaintiff. 
Barnes, for the defendant. 
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Pearson, C. J. The statute requires overseers of roads to 
make and repair bridges and causeways, and to enable them 
to do so, they are authorised to cut poles and other necessary 
timber, and provision is made for compensation to the owner 
of the land by an application to the county court; Revised 
Code, chap. 101, sec. 14, 15, 16. 

This is an instance of the exercise, on the part of the sov- 
ereign, of the right to take private property for the use of the 
public, making compensation. 

No question is made in regard to the right, but as the pro- 
perty is taken without the consent of the owner, it is proper 
that the statute should be construed strictly, so as not to car- 
ry its operation farther than is sufficient to meet the public 
necessity which called for the enactment. Giving the plain- 

tiff the benefit of this principle, we are of opinion that the 
statute gives the overseer power to cut poles, &c., on any land 
adjoining his section of the road, and that he is not confined 
to the land immediately adjoining the spot where the work is 
to be done. The words of the statute are general, and do not 
point out the place where poles may be cut. So, while, on 
the one hand, we do not adopt the construction that the over- 
seer may cut poles on any land where he pleases within the 
county, because so large a power is not necessary for the pur- 
pose of the statute, on the other, we do not restrict its ope- 
ration to the very spot where the causeway or bridge is to be 
made; because that might defeat the purpose of the statute. 
For instance: Suppose the place where a causeway is need- 
ed, to be in a lane, no woods within half a mile. 

As the land of the plaintiff adjoined the defendant’s section 
of the road, he had the power, according to the true construc- 
tion of the statute, to cut poles, and the question turned on 
the manner in which he exercised it. Did he abuse the pow- 
er? or did he act bona fide? with asingle eye to the dis- 
charge of his duty? We entirely approve of the manner in 
which this question was left to the jury. There is no error. 


Per OvriaM, Judgment affirmed. 
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W. Z Y. JONES et al v. ISAAC C. EDWARDS et al. 


Where real estate, belonging to an infant, has been converted into personalty 
by a sale, under the decree of Court for a division, the fund will continue 
to have the character of realty, and be transmissible according to the law 
of descents, until a different character is impressed upon it by some act of 
the owner. 


Tuts was a petition for a distributive share of the estate of 
Clarinda Joyner against her personal representative, heard 
before Oszorne, J., at the last Spring Term of Greene Supe- 
rior Court. 

Upon the facts of the case, as set forth in the pleadings, 
(which are sufficiently stated in the opinion of this Court,) his 
Honor below dismissed the petition, and the plaintiffs ap- 
pealed. 


No counsel appeared for the plaintiffs in this Court. 
J. W. Bryan, for the defendants. 


Manty, J. We gather the following facts from the plead- 
ings: Charles Joyner, by his last will, left a parcel of land to 
be equally divided between his family of children, viz: 
Caroline, wife of the defendant Edwards, Eliza A., John F., 
Lavinia and Clarinda Joyner. By the subsequent death of 
two of the children, under age and intestate, that is, Eliza and 
Lavania, the remaining three became entitled to the land as 
tenants in common. These three presented a petition to the 
court of equity of Greene, to have the land sold for a divi- 
sion, which was accordingly decreed, and the proceeds divi- 
ded between them, each receiving $1361.18. The case now 
before us, sets forth that another of the children, viz., Clarin- 
da, is now dead, under age and intestate, and that the peti- 
tioner, Jones, in right of his wife, Mary, who is the mother 
of the children, is entitled to a distributive share of this fund. 
This, we think, is a mistake of right. 

By reference to the law, under which the proceedings for 
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the sale were conducted; Revised Code, chap. 82, sections 
6 and 7, it will be found, where real estate is converted into 
personalty for a division, the latter, if belonging to an infant, 
will continue of the character of realty, so as to be subject to 
the law of descent governing the transmission of real estate ; 
and such will be the case, we take it, until a different charac- 
ter is impressed upon it by some act of the owner; according 
to what is said in Dudley v. Winfield, Busb. Eq. 91. 

In the case before us, the real estate had been converted 
by a sale in equity into personalty, and paid to the guardian 
of Clarinda; upon her death, therefore, intestate, and under 
age, it would descend to her real representative and not to 
her next of kind, under the statute for distributing personalty. 

The petitioner, Mary, therefore, who is the mother of the 
decedent, is not eutitled to any portion of this fund, but it 
goes to the heirs-at-law according to the canons of descent 
regulating inheritances, to wit: to the brother and sister. 

The judgment of the Court below should be affirmed, and 
the petition dismissed with costs. 


Pre Curiam, Judgment aflirmed. 








JOSEPH GRIFFIN v. PETER G. FOSTER. 


The continuance of an overflow of land by the ponding back of water foi 
twelve years, does not justify the presumptiep of the grant of an easement 
It is not competent, either as a bar to the action or in mitigation of damages 
for the defendant to show that for twelve years, neither the plaintiff noi 
the party from whom he purelased, had complained of the overflow of hi: 


land. 
(The case of Jngraham v. Hough, 1 Jones’ Rep. 39, cited and approved.) 


Tis was a PETITION to recover damages for ponding bacl 
water upon the plaintiff’s land, tried before Hearn, J., at th« 
Fall Term, 1860, of Martin Superior Court. 
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The case was brought up by appeal from the finding of a 
jury of view. On the trial below, it appeared that the 
dam in question had been erected twelve years theretofore, 
and the water kept up to its then height by one Williams, 
who about two years before, had sold to the defendant. When 
the dam was erected, the plaintiff’s land was owned by one 
Harman Griffin, who some six years before sold it to the plain- 
tiff. The defendant offered to show that before the presertt 
petition was filed, no complaint was made of the overflowing 
by either the plaintiff or Harman Griffin, and no suit brought. 
This evidence was offered in bar, and in mitigation of dam- 
ages. 

The Court held that it was not competent in either point of 
view. Defendant’s counsel excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Warren, for the plaintiff. 
Winston, Jr., for the defendant. 


Manty, J. Two questions are presented in the case trans- 
mitted to this Court. 

1. Whether the continuance of the pond of water on the 
petitioner’s land for twelve years, would justify the presump- 
tion of a grant of the easement. 

2. Whether it was competent to prove in bar, or in mitiga- 
tion of damages, that no complaint had been made prior to 
the filing of the petition. 

Both questions were*properly ruled against the defendant 
below. 

The provisions of the Revised Qpde, ch. 65, sections 18 and 
19, raising a presumption of payment or abandonment upon 
judgments, decrees, contracts, equities of redemption, and 
other equitable interests after the lapse of ten years, do not 
embrace cases of the kind before us; so, that the presump- 
tive bar in favor of a private easement stands as at common 
law. In England, twenty years seems to have been adopt- 
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ed by the Judges by analogy to the statute, 21 James I, which 
makes an adverse enjoyment for that time a bar to an action 
of ejectment. A less time than this does not seem to have 
been held, in any instance, of itself, sufficient to justify the 
presumption. 

In North Carolina, we have followed the English rule, and 
have held twenty years necessary and sufficient. The cases 
upon this point are collected in the opinion of the Court de- 
livered in Zngraham v. Hough, 1 Jones’ Rep. 49. Since that 
case, it may be regarded as settled, that twenty years enjoy- 
ment of an easement, uninterrupted and unexplained, will 
raise the presumption of a grant. Nothing less than this will 
do. The eleven or twelve years, therefore, set forth in the 
case, as the period during which the pond of water has been 
kept up, is not sufficient to create a presumptive bar to the 
right of redress of the owner of the land covered. 

The evidence offered and rejected by the Court, was inad- 
missible for either of the objects avowed, or for any other that 
we are aware of. No demand of damages, or notice of the 
petition, prior to the filing of the same, was necessary.. Pre- 
vious complaint, therefore, not being a prerequisite, the want 
of it was not a bar to the suit. So, we cannot perceive how 
or in what way it can have a legitimate effect upon the 
amount of damages. Suffering can rarely be measured, with 
truth, by the amount of complaint indulged; and the ab- 
sence of the one cannot be inferred, with any reasonable cer- 
tainty, from the absence of the other. Such matters depend 
so much on temperament and education, that they cannot be 
relied upon as indices from which a jury may infer facts up- 
on which to base a verdict. There is no error. 


Per Coram, Judgment affirmed. 
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WILLIAM T. POOLE v. THE NORTH CAROLINA RAIL ROAD. 
COMPANY. 


Where a deaf mute slave, who was walking on a railroad track from the di- 
rection of an approaching train, was killed by the train, it not appearing 
that the engineer knew of the slave’s infirmity, and it appearing that the 
usual warning was given by the steam whistle for one endowed with 
hearing to have made his escape, it was held that the company was not 
liable for the loss. 


Tas was an action ON THE cAsE to recover damages for ne- 
gligence in running defendant’s train, tried before Battery, J., 
at the last Spring Term of Wake Superior Court. 

The plaintiff declared against the defendant for so negli- 
gently running a train on their railroad track, as to strike and 
kill a negro man slave belonging to him. 

It appeared in the case, that the slave, Guilford, who was 
the subject of this suit, was a deaf mute, and was walking on 
the railroad track with his back to a gravel train, which was 
approaching him. The engineer in charge of the train had 
been going at the rate of fifteen or twenty miles an hour, 
when he saw a smoke ahead of him in a cut, and believing it 
to be from an approaching train, he slackened speed to about 
four miles an hour; but perceiving that the smoke was from 
a coal-kiln, he put on steam, and as he was clearing the smoke, 
for the first time he saw the negro man in question, on the 
track, about seventy-five or one hundred yards distant. When 
the engineer first saw the slave, the engine was gainitfg speed, 
and was going at the rate of about from eight to twelve miles 
per hour. He could have stopped the train when he first saw 
the slave, but made no effort to do so; because he took it for 
granted that he would hear the noise of his approach, and 
get out of the way; but on coming to within thirty yards of 
him, and finding he did not quit the track, he gave the signal 
to put on the brakes, and when within fifteen or twenty steps, 
gave the alarm whistle, and continued to blow loud and quick, 
until the negro was struck. It appeared that if the slave 
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could have heard, he had time to have escaped after the 
whistle first sounded the alarm. The engineer had no know- 
ledge of the'slave’s deafness. 

Guilford was.a blacksmith, and was worth $1000. 

The Court instructed the jury that the plaintiff could not 
recover. Verdict and judgment for the defendant, and ap- 
peal by the plaintiff. 


Miller and G. W. Haywood, for the plaintiff. 
B. F. Moore, tor the defendant. 


Barrie, J. We approve the instruction given to the jury 
by his Honor, that the plaintiff was not entitled to recover. 

The engineer, who had the management of the defendant’s 
cars, did not know that the plaintiff’s slave was a deaf mute. 
In the absence of such knowledge, he had the right to pre- 
sume that the slave had the ordinary faculties of hearing and 
sight, and that he was endowed with such an instinct of self- 
preservation, as would prompt him to leave the railroad track, 
and thus escape the danger of being knocked down and run 
over by the approaching cars; see Herring v. Wilmington 
and Raleigh Railroad Company, 10 Ired. 402; Couch v. 
Jones, 4 Jones 402. Had the engineer omitted to give the 
ordinary signals for warning persons to leave the track of the 
road, it would have been deemed negligence, for which the 
the defendant might have been held responsible. But it ap- 
pears from the testimony, that he did every thing to avoid 
the catastrophe which prudence or humanity could dictate, 
and his efforts proved vain only because the infirmity of the 
slave prevented his profiting by them. See Aycock v. Wil- 
mington and Weldon Railroad Company, 6 Jones, 231. 


Per Curiam, Judgment affirmed. 
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HUGH T. MOFFITT v. JOHN C. BURGESS. 


5 


tion, and there procured the money to enable him to leave the State, with 
the intent to-assist him in the purpose of avoiding his creditors, it was held 
to be a fraudulent removal within the statute. 

The declaration of a debtor fradulently removed, that “he intended to get 
the defendant into a scrape,” was held to be immaterial. 


Where a party, with his horse and buggy, carried a debtor to a railroad sta- 


THIs Was an ACTION ON THE CASE, for fraudulently removing 
a debtor, one Alred, tried before Howarp, J., at the last Su- 
perior Court of Randolph county. 

Mrs. Kersey, a cousin of the defendant, and of Alred, tes- 
tified that the defendant, and Alred, his brother-in-law, 
came one Sunday evening to the residence of her husband, 
in Greensborough, in the buggy and with the horse of the 
defendant; that the defendant asked for her husband, and 
said that he had bought Alred’s growing crop, and wished to 
get the money to pay him for it; that Alred was broke—was 
out collecting money, and was going to Missouri; that the 
night before, Alred came to his house and told him that his 
crop was under execution, and wanted him to buy it; that he 
was going away; that Alred could not go, unless the defend- 
ant could get the money from witness’ husband ; that witness 
asked defendant, “‘ what was to become of Sally,” Alred’s wife, 
to which he replied, that she did not know her husband was go- 
ing away until the night before; that she was not going until 
further orders, and that in the mean time, he (defendant) was 
to take care of her; that he didn’t recken that witness would 
» ever see Alred again ; that on Monday, her husband let de- 
fendant have the money, $150, which he paid over to Alred, 
who took the next train for the west. 

One witness testified, that when defendant returned, he 
stated that Alred had gone to High Point or Greensborough 
to get work. Another, that he said on his return, that Alred 
was in a quandary, when he left him, whether to go to Beaufort 
or Missouri. 
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Kersey stated that he lent the defendant the sum of $150, 
which was paid to Alred; that defendant then endeavored to 
pursuade Alred to give up his purpose of going and offered 
to furnish him a house, free of rent, if he would give up the 
idea of going. . 

In the course of the trial, the defendant’s counsel asked a 
witness if he did not hear Alred say, sometime before he went 
away, that he intended to get the defendant into a scrape. 
Plaintiff’s counsel objected to this question, and the testimo- 
ny was ruled out, whereupon the defendant excepted. 

The Court charged the jury that, although a debtor may be 
embarrassed, and may be preparing to leave the country, to 
avoid his creditors, yet, if a person simply purchase his pro- 
perty for value, or to save his debt, and with no other pur- 
pose or intent, he would not be made liable for the debts of 
such debtor; but if he knows that the debtor is insolvent or 
embarrassed, and is preparing to.avoid his creditors, and he 
furnish him means of transporting either himself or his pro- 
perty, then the law presumes he intended the consequences 
of his act, and unless he shows that such was not his intent, 
he will be held responsible. Therefore, if the jury were sat- 
isfied that the defendant knew of Alred’s embarrassment be- 
fore he left home, and that Mrs. Kersey’s statement was true, 
plaintiff was entitled to recover. But if the defendant sim- 
ply purchased the crop and went to Greensborough for the 
money, and with no other intent, then they should find for 
the defendant. Defendant’s counsel excepted to the charge. 

Verdict and judgment for plaintiff. Appeal by defendant. 


Long, Scott and Phillips, for the plaintiff. 
Gorrell, for the defendant. 


Bartiz, J. Taking the whole of His Honor’s charge to- 
gether, and applying it to the facts stated by the witnesses, 
Mr. and Mrs. Kersey, it is correct in principle, and is fully 
sustained by the case of Moss, Bell & Co. v. Peoples, 6 Jones 
140. If the defendant, with his horse and buggy, carried the 
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debtor to Greensborough, and there procured the money 
to enable him to leave the State, and if this were done 
with the intent to assist him in the purpose of avoiding his 
creditors, it was a fraudulent removal of the debtor within 
the meaning of the statute, and the defendant must abide the 
consequences. . 

The testimony which was offered on the part of the defend- 
ant as to the declaration of the debtor, that “he intended to 
get him into a scrape,” was properly rejected on the ground 
of its immateriality. The debtor did get him into a scrape, 
and it was a matter of no consequence on the trial of the issue 
whether he did it designedly or not. 


Per Curtam, Judgment affirmed. 





H. M. SHAW AND B. M. BAXTER v JOHN F. BURFOOT. 


Two, or more, separate proprietors of land cannot sustain a joint petition for 
a ditch to drain their lands, without alleging that a common ditch would 
drain the lands of all the petitioners. 


Tus was a Petition for commissioners to lay off of a ditch 
for drainage, heard before Hearn, J., at the last Term bd Cur 
rituck Superior Court. 

The case came up from the County Court, by sipplalh to th 
Superior Court. 

The petitioners set forth that they are owners of certai1 
lands on the east side of Indian’ ridge, which are subject t 
being overflowed, and that their value is thus greatly impair 
ed; that they have no means of draining them except throug] 
the lands of the defendant, and of others, (naming them,) wh: 
are made defendants, but who did not appeal ; that said dite] 
ought to be upon and over the lands of these defendants, be 
ginning with that of plaintiff Shaw. 

The prayer is for commissioners to view the premises to as 
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certain whether such ditch or drain be necessary—to direct of 
what size, and at what: points it shall be cut, and prescribe the 
amount of work that each person, over whose lands it shall 
pass, and who may desire to drain into it, shall do in cutting 
and keeping the same in good order, and to assess the dam- 
age each party may sustain by such ditch. 

The defendant, Burfoot, alone answered, taking exception 
to the form of the petition, especially to the fact that the plain- 
tiffs had joined in the petition without setting out any joint 
interest in the contemplated work. 

The Court gave judgment, confirming the order of the 
county court, and appointed commissioners to go upon the 
land, and enquire and report; from which judgment the de- 
fendant, Burfoot, appealed. 


W. A. Moore, for the plaintiffs. 
Hinton, for the defendant. 


Maxty, J. The allegations of the petition are not such as 
to warrant proceedings in the names of the petitioners joint- 
ly. To make a petition by two or more separate proprietors 
of land, proper, in a case of the kind before us, it ought to be 
alleged that a common ditch (the one which they seek) would 
drain the land of all, and that in that way all have a joint in- 
terest in the object of their suit. No such allegation is made, 
nor is that state of facts inferable, at all, from the contents 
of the petition. 

There are other substantial defects in the frame-work of the 
petition, which are objected to in the answer, and which the 
draftsman will at once perceive by comparing the petition 
with the method of proceedure pointed out in the Code. 

The judgment of the Superior Court, appointing commis- 
sioners was erron¢ous, and should be reversed, and the defen- 
dant’s motion to dismiss sustained. 


Per Curtam. Judgment reversed and petition dismissed. 
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STATE v. PETER, JESS, AND MILES, (slaves,) 


The master of a slave committed to jail on the warrant of a justice of th 
peace for an offence cognizable in the Superior Court is liable for jail-fees 
although the grand jury, upon an enquiry, may have refused to make : 
presentment against such slave. 


Motion for the taxation of costs, heard before Hearn, J., ai 
a Special Term of the Superior Court of Currituck. 

The slaves, Peter, Jess and Miles, the property of George 
T. Wallace, were commited to the jail of Currituck county by 
justices of the peace, under a criminal charge, which was not 
bailable. They remained in jail until 14th of January, 1861, 
when a court of Oyer and Terminer was held for the said coun- 
ty, and then the case of these slaves was submitted to the 
grand jury, who, after a careful examination, reported “ that 
they found nothing against them, and, therefore, declined to 
make any presentment against them.” 

Thereupon the said slaves were discharged at the expense 
of their owner, excluding the jail fees, the Court declining to 
render judgment fonthese. From which judgment, the soli- 
citor for the State appealed. 


Attorney General, for the State. 
Hinton, for the defendants. 


Manty, J. The Revised Code, chapter, 107, sec. 69, sub- 
jects the owner of a slave to costs, in all cases, of Superior 
Court jurisdiction, where the slave, if a free man, would be 
liable. 

Chapter 87, sec. 6, provides that every person committed 
to.a public jail, by lawful authority, for any criminal offense 
or misdemeanor against the State, shall bear all reasonable 
charges for carrying and guarding him to jail, and also for 
his support therein, until released. 

These two sections of the Code make the owner of the 
slaves, in the case before us, liable, it seems to us, for the jail 
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fees, and we think they ought to be included in the taxed 
costs. The case of the State v. Jsaac, 2 Dev. 47, is a direct 
authority for this view. There is error, therefore, in the judg- 
ment below. It should have been for the costs including the 
jail-fees. 


Per Curiam, Judgment reversed. ' 








Doe on the demise of ADELAIDE AND ELIZABETH KRON v. MARTIN 
HINSON. 


A grant from the State, purporting to be made in obedience to acts of the 
General Assembly, providing for the relief of persons whose title deeds had 
been destroyed by the burning of the courthouses, &c., of Hertford and 
Montgomery counties, was held to be color of title. 


Tus was an action of EJEcTMENT, tried before Frencu, J., 
at the Fall Term, 1860, of Montgomery Superior Court. 

The lessors of the plaintiff offered in evidence a grant from 
the State, dated on the 14th of December, 1849, which pur- 
ported to have been issued “in obedience to an act of the 
General Assembly of this State, passed at the session of 1844-5, 
chapter 53, ratified on the Ist of January, 1845, entitled “ An 
act to extend the provisions of an act passed at the General 
Assembly of 1830-1, entitled an act for the relief of such 
persons as may suffer from the destruction of the records of 
Hertford county, occasioned by the burning of the courthouse 
and clerks office, to the counties of Montgomery and Stanly.” 
To entitle themselves to the benefit of said acts of Assembly, 
the lessors of the plaintiff produced evidence to show that 
the title deeds under which they claimed the land in question, 
were consumed by the fire which burned the courthouse of 
Montgomery county in the year 1843; that they had made 
advertisement of a survey in 1849, setting fourth their boun- 
daries, and the grounds on which they claimed a right to an 
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entry and grant for the said land. They also proposed to 
show the entry made in 1849, and which is recited in the said 
grant. They further proved that they had had seven years 
possession of the land in question, and insisted that at least 
the grant offered by them was color of title. The Court re- 
jected the evidence, and the plaintiff took a nonsuit, and ap- 


pealed. 


Ashe, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Manty, J. We do not think it necessary to discuss other 
questions presented upon this record. There is one ruled er- 
roneously, without doubt, to the prejudice of the appellant, 
and for that he is entitled to a venire de novo: the grant of 
the 14th of December, 1849, to Adelaide and Elizabeth Kron, 
is color of title. We perceive no reason why it is not so.— 
The public authorities decided upon the evidence before them * 
that the grantees were entitled, under the provisions of the 
acts of Assembly, and, accordingly, they made the grant. It 
in form purports to convey title—emanates from proper and 
the highest officers of the State, and is, therefore, of a charac- 
ter to induce a man of ordinary capacity to confide in it as 
sufficient to secure the enjoyment of the land. Thia is all 
that is necessary to constitute color; Dobson v. Murphy, 1 
Dev. and Bat. 586; Zate’s heirs v. Southard, 3 Hawks 119. 

Many forms of conveyance, much less imposing than this, 
have been held to be color ; as, for instance, an unregistered 
deed—an unconstitutional act of the Legislature—a deed 
without consideration, and intended, merely, as color; Den 
on the demise of Campbell v. McArthur, 2 \lawks’ 33 ; Epis- 
copal Church of Newbern v. The Academy, 2 Hawks 233; 
Rogers v. Mabe, 4 Dev. 180. 

The nonsuit should be set aside and a venire de novo award- 


ed. 
Per Ovriam, Judgment reversed. 
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W. D. HARRINGTON, assignee, v. GEORGE WILCOX AND W. NASH, 
Fxecutors. 


Money paid by B, the surety of A, is a good set-off against a note payable to 
A, which was endorsed after it fell due. 


Tuts was a case agreed, submmitted to Frenon, J., at the 
Fall Term, 1860, of Moore county. 

The bond on which this action was brought, was made by 
George Wilcox, testator of the defendants, dated 26th Novem- 
ber, 1856, for $286, due one day after date, and made payar 
ble to William P. Wilcox, his son. Prior to the making of 
this bond, W. P. Wixcox borrowed of John Murchison about 
$400, and gave two notes, with his father, the said George, as 
his surety for the amount. W. F. Wilcox removed to Mis- 
sissippi, in the Fall of 1856, and on the day he started, deliv- 
ered the bond, now sued on, to the plaintiff, with a request 
that he should carry it to John Murchison and get him to ac- 
cept it, and credit the amount on the notes, which he held on 
him and his father. This request was made in the presence 
of George, the father, but Murchison refused to come into the 
arrangement, saying, that “ the one he had was good enough.’ 
Subsequently, after the death of the said George, the whole 
amount of the two notes and interest ($483) was collected, by 
suit, from the defendants, his executors. The plaintiff after- 
wards sent the note, in question, to W. P. Wilcox, who en- 
dorsed it to the plaintiff, who knew that the executors of 
George had paid the two notes as stated. The defendants in- 
sisted on this payment, as surety, as a set-off. 

To meet this plea of set-off, the plaintiff set out the follow- 
ing clauses in the will of George Wilcox, which was made 
18th of December, 1856: “ Item. I will and bequeath to W. 
P. Wilcox, for the use and benefit of his child, William, the 
sum of five hundred dollars; this sum to his son and one dol- 
lar to himself, with the amount of money I shall have to pay 
him, I consider a fair and equitable portion of my estate.” 

By a codicil, made on the 8th of Janury, 1857, the testator 
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bequeathed to William, the infant son of W. P. Wilcox, a 
negro boy. These legacies have been assented to by the ex- 
ecutors. Not including the legacies to the son of W. P. Wil- 
cox, a distributive share of the estate of George Wilcox would 
have exceeded the sum paid to Murchison. 

On the consideration of the case agreed, his Honor being 
of opinion with the plaintiff on the question of set-off, gave 
judgment for the full amount of the note with interest and 
costs, from which the defendants appealed. 


No Counsel appeared for the plaintiff in this Court. 
Phillips, for the defendants. 


Manty, J. We do not perceive why the money paid by 
the executors of George Wilcox on their testator’s liability as 
surety of William P. Wilcox, is not a good set-off in this ac- 
tion. The case states that the note sued on was transferred 
by endorsement, after it became due, and, moreover, at the 
time of the transfer, that the endorsee knew of the existence 
of the counter demand, and so, the debts being mutual, 
it will follow that, in all points of view, it was a proper case 
for set-off. The doctrine upon the subject of set-off, under 
circumstances, like the present, was discussed and explained 
in Haywood v. McNair, 2 Dev. and Bat. 283, and has been 
considered, we think, settled, since that-day. 

We suppose, indeed, it was not intended to renew, here, 
the questions settled by that case, but to bring forward, through 
the clauses of the will quoted, a question as to the effect of 
that instrument upon the set-off proposed. 

We have examined the clauses and do not find any thing 
in them to affect the rights of the parties in this suit. There 
is no recognition of the testator’s liability as surety for Wil- 
liam P, Wilcox upon the notes to Murchison, and, of course, no 
release to him of his responsibilities to testator, which might 
arise from that liability. 

The testator’s opinion as to the fairness of the division of 
his estate, however erroneous and unjust to the son, William, 
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does not affect the question as to what is given in the will, or 
what exemptions are secured thereby. There is no ambiguity 
in the instrument. The testator admits his liability to pay a 
sum of money to William, which we take to be the note in 
suit, (as none other appears) but nowhere expresses an expec- 
tation of becoming a creditor of William, either by reason of 
suretyship or otherwise, and, consequently, no where adds 
such contingent amount to the legacy left him. 

The money then paid by the executors of George, by rea- 
son of testator’s surety-ship for his son William, was asubsist- 
ing claim against William P. at the time of the transfer of the 
bond, and is, therefore, a proper set-off in the action. 

We are of opinion, upon the case agreed, that the judg- 
ment below is erroneous and should be reversed, and judg- 
ment entered for the defendant. 


Per Curiam, Judgment reversed. 








WHITEHEAD AND SUTHERLAND », GEORGE SMITH et ai 


Appeal bonds sent from the County to the Superior Courts, are made by Ist 
and 10th sections of ch. 4, Rev. Code, a part of the record sent up, and 
cannot be questioned by plea and proof, at the instance of the sureties, 


Morton for judgment on an APPEAL BonD, before OsBorne, 
J., at the last Spring Term of Duplin Superior Court. 

The action was begun in the County Court, where a judg- 
ment was taken against Smith, and he prayed an appeal to 
Superior Court. The record of the case was accompanied by 
the appeal bond on which this motion is predicated, which is 
in proper form, and purports to have been executed by the 
defendants Howard and Monk, as the sureties of Smith. On 
judgment being rendered against the appellant in the Superi- 
or Court, Howard and Monk filed an affidavit stating that the 
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the paper-writing, filed in this case, as an appeal bond, was 
signed in blank by them ; that no amount was inserted, nor 
was any name mentioned as a payee, and that all the written 
matter inserted in the said bond has been inserted since the 
blank form was signed by them. The counsel for the affiants 
then asked for an issue to be made up and tried, offering to 
prove the facts set out in the affidavits. 

His Honor was of opinion that the Court did not have pow- 
er to grant the motion of the defendants, and that the record 
certified from the County Court was conclusive as to the exe- 
cution of the bond, and therefore refused the motion. From 
which judgment, the defendants, Howard and Monk, appealed. 


W. A. Wright, for the plaintiffs. 
Strong, for the defendants. 


Bartiz, J. The decision of the question presented in this 
case, depends upon the construction of the first and tenth sec- 
tions of the 4th chapter of the Revised Code. The first sec- 
tion gives an appeal to the superior court to every free per- 
son, whether plaintiff or defendant, who shall be dissatisfied 
with the sentence, judgment or decree of the county court, 
but requires the appellant, before obtaining the same, to give 
bond with sufficient security for prosecuting the appeal with 
effect, and for performing the judgment, sentence or decree 
which the superior court may render against him. The tenth 
section enacts that “bonds taken for the prosecution of ap- 
peals, shall make a part of the record sent up to the superior 
court, on which judgment may be entered against the appel- 
lant and his sureties in all cases where judgment shall be ren- 
dered against the appellant.” The question is, whether upon 
a motion in the superior court for a judgment upon the ap- 
peal bond, it has the effect of a record, the verity of which 
cannot be disputed, or is it to be taken as a bond, the execn- 
tion of which, though official, may be denied by plea and 
proof ? 

We are clearly of opinion, that by force of the words 
“shall make a part of the record sent up to the superior court,” 
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appeal bonds can no more be disputed, or have their verity 
inquired into, than any other part of the record sent up from 
the county court. By being made “part of the record,” 
they acquire all the sanctity of the record, and the parties to 
them are conclusively bound by them. Being given in the 
county court, it must be presumed, as a matter of law, that 
the court took them properly, and when they are certi- 
fied as part of the record, the law no more intended that the 
truth of that part of the record should be a subject of ques- 
tion, than any Ming else which the court had placed upon its 
records should be questioned. 

It is a strong argument in favor of this construction, that, 
with regard to bail bonds, which are taken by the sheriff out 
of court, but which are, nevertheless, when returned to court, 
so far made a record, that a scire facias must issue upon 
them, the obligors are permitted to deny the execution of 
them by the plea of non est factum, supported by an affida- 
vit. 

If the defendants, never, in fact exezuted the appeal bond, 
their remedy was by an application to the County Court to 
have the records as to the bond, corrected and then to have 
the transcript of the perfected record sent to the Superior 
Court. Whether the county court would act at the instance 
of parties attempting to set up such a defence as that stated 
by the surety defendants in their affidavit, may well be doubt- 
ed. The bond may have been, and probably was made per- 
fect before it was delivered, and if so, the obligors have no 
cause of complaint. At all events, the Court might proper- 
ly, in the exercise of a sound discretion, refuse to listen to an 
application to amend by stating a fact to raise a mere techni- 
cal objection at the expense of the substantial merits and jus- 
tice of the case. 

Our conclusion is, that upon the transcript of the record be- 
fore him, his Honor, in the Court below, decided right in re- 
fusing the plea of the defendants in denial of their bond, and 
the judgment must, therefore, be aftirmed. 


Pee Coriam, Judgment affirmed. 
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STATE v, LAUGLIN, a slave. 


The willful and malicious setting fire to the house of another, the burning of 
which is only a misdemeanor, will become a capital felony, if a dwelling- 
house or barn, with grain in it, is thereby burnt, where such burning is the 
probable consequence of the first illega! act. 

Upon indictment for the felonions burning of a bar» with grain or corn in it, 
& prisoner cannot be convicted upon proof that he burnt a crib with corn 


in it, a 

Invicrment for felonious burning, tried before Saunvers, J., 
at the Spring Term, 1861, of Robeson Superior Court. 

The indictment charged that the defendant “ feloniously, 
wilfully and maliciously did set fire to, and burn a certain 
darn then having corn in the same.” The proof was that the 
prisoner maliciously and wilfully did set fire to a stable with 
fodder in it, and that a crib with corn and peas in it, which 
stood within twenty-six feet of the stable, was partially 
consumed, but by great exertion was saved from total de- 
struction. 

The Court charged as to the erid, (which he sometimes in 
the alternative calls a barn) “that if satisfied of the burning 
of the stable by the prisoner, as it was an unlawful act, the 
prisoner was responsible for the consequences ; and if they 
(the jury) were satisfied, beyond a reasonable doubt, that the 
stable was likely to and did communicate to the erib, and it 
was thereby burnt, they should convict; but they were to be 
satisfied that by the burning of the stable, the burning of the 
crib was a reasonable probability to follow; in which case the 
prisoner would be answerable.” Defendant’s counsel except- 


ed 


Verdict, “guilty.” Sentence was pronounced, and defend- 
ant appealed. 


| Attorney General, for the State. 
Fowle, for the defendant.’ 


Fe. 
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Barrie, J. The bill of exceptions presents for considera- 
tion two questions, both of which are of great importance to 
the community, as well as to the prisoner. The first is, whe- 
ther the wilful and malicious setting fire to the house of an- 
other, the burning of which is only a misdemeanor, will be- 
come a capital felony, if a dwelling-house or barn with grain 
in it, be thereby burnt, where such burning is the probable 
consequence of the first illegal act. Upon this question we 
concur in the opinion given in the Court below: that in such 
a case, the prisoffér is guilty of the felonious burning of the 
dwelling-house or barn, upon the principle that he is to be 
held responsible for the natural and probable consequence of 
his first criminal act. In support of this proposition, the burn- 
ing of one’s own dwelling-house with a malicious and unlaw- 
ful intent, furnishes a strong argument from analogy. Such 
burning is, of itself, only a high misdemeanor; but if the 
dwellings of other persons be situated so near to the one burnt, 
that they take fire and are consumed, as an immediate and 
necessary consequence of the first illegal act, it will amount 
toa felony. See 2 East. Pl. Cr. 1030 and 1031, and the cases 
of Rex v. Probert and Rex v. Isaac, there cited. 

The second question is, whether upon an indictment for the | 
felonious burning of a barn with grain, or corn in it, the pri- 
soner can be convicted, upon proof, that he burnt a crib with 
corn in it. He certainly cannot, unless a barn and crib mean, 
in law, the same thing, or the testimony shows that they are 
in fact the same. The bill of exceptions does not set forth 
any proof that they are the same, and we are unable to find any 
authority, in the law, which pronounces them to be the same. 
In Webster’s Dictionary, a “ barn” is said to be “a covered 
building for securing grain, hay, flax, and other productions 
of the earth.” It isa word known to the English law, and is 
mentioned in the statute 23rd Hen. 8, chap. 1, section 3, as a 
house, the wilful burning of which, while it has grain or corn 
in it, shall be a felony without the benefit of clergy. A crib, 
according to Webster, means, in the United States, “a small 
building, raised on posts for storing Indian corn.” We are 
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not aware that it is now, or ever has been, used in that sense 
in England, and we have not, as yet, seen it used in any of 
the acts of our Assembly. From this, it seems that a barn 
and a crib are houses of a different kind, and used, ordinarily, 
for different purposes, and we learn, unofficially, that they 
are so known throughout the greater part, if not the whole, of 
this State. The burning of a crib with corn in it, is, then, a 
different offence from the burning of a barn with corn in it, 
and a prisoner charged with the latter cannot be convicted, 
upon proof of his having committed the forf&er. Indeed, the 
burning of a crib, though it may have grain or corn in it at 
the time, is not made a felony at all, and it will be for the 
Legislature to consider whether such a building should not, 
under similar circumstances, have the protection which is how 
extended by the 2nd section of the 34th chapter of the Revis- 
ed Code, to barns. This case may, possibly, also suggest to 
that honorable body, that the wilful and malicious burning of 
stables with the intent to consume and destroy the horses 
that may be in them, is an offense quite as flagrant, as, and 
much more cruel, than, the burning of either cribs or barns, 
no matter how much corn or grain they may contain. 

The judgment must be reversed, and a certificate to that 
effect must be sent to the Court below in order that the pri- 
soner may have a venire de novo. 


Per Curram, Judgment reversed. 








ISHAM LUTHER v. NOAH R. SKEEN. 


Reports that the plaintiff swore to a lie or lies in a distant county, cannot 
properly be submitted to a jury in an action of slander as elements, from 
which a jury are to make up an estimate of their own of the character of 
the plaintiff. 

A jury in estimating character, are to take the testimony of witnesses who 
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are supposed to be able or capable of reflecting in general terms, the judg- 


ment of the public. 
Matters elicited on a cross-examination, which are only admi§sible to weaken 


the force cf the testimony ia chief, ought not to go to the jury for a differ- 


ent purpose. 
% 


Tis was an action of sLANDER, tried before Howarp, J., at 
the last Spring Term of Davidson Superior Court. 

The action was brought for charging the plaintiff with hav- 
ing trumped up and sworn to an account. 

The following i8 the case sent to this Cotrt: “The plain- 
tiff introduced several witnesses to prove his general charac- 
ter, who said his character was good. The defendant’s coun- 
sel then asked them if they had not heard that plaintiff had 
sworn to a lie in Randolph; to this plaintiff’s counsel except- 
ed. The Court then said to defendant’s counsel ‘you must 
not ask the witness questions as to any particular offence, or 
what any particular person had said, but you may ask if there 
was a current report in the neighborhood that plaintiff had 
sworn to lies while living in Randolph.’ To this question, 
plaintiff’s counsel excepted. All of the witnesses answered 
that there was. Upon being further questioned by plaintiff’s 
counsel, some of them said the report was confined to a par- 
ticular suit with one Nance. Others, that the report cover- 
ed two instances of false swearing, at least. Each of the wit- 
nesses said he did not remember to have heard the report 
from more that three or four persons, but that he heard those 
persons speak of it before the dispute between plaintiff and 
defendant arose. The plaintiff moved from Randolph to Da- 
vidson four or five years ago. 

The Court charged the jury that the testimony was permit- 
ted to go to them, not as a justification, but for their conside- 
ration in awarding damages; that it was for them, alone, to 
say what damages ought to be given to the plaintiff, either for 
the injury to his character, or as an example to deter others 
from slandering their neighbor, and that it was right and pro- 
per that they should know the exact standing of plaintiff; as 
it was. supposed that they would give greater damage for an 
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imputation upon the character of a man above suspicion or 
reproach, than for an imputation upon one whose character 
was not so fair; but that was a matter about which they were 
allowed to exercise their own discretion.” Plaintiffs counsel 
excepted to the charge. # 

Verdict for plaintiff for $2. Judgment and appeal by 
plaintiff. 


MeLean, for the plaintiff. 
Kittrell, for the defendant. 


Barrie, J. Upon the case presented to this Court, we 
think there is error in this: His Honor allowed matters eli- 
cited on a cross-examination, and which were only admissible 
to weaken the the force of the testimony in chief, to go to 
the jury for a-different purpose. 

The evidence in regard to the reports in Randolph county, 
were improperly submitted to the jury as elements from which 
they might make np an estimate of their own of the charac- 
ter of plaintiff. That is not the way in which juries are in- 
formed as to character. They take the testimony of a wit- 
ness who is supposed to be capable of reflecting in general 
terms the judgment of the public, and rely upon that. Any 
other mode would but multiply occasions for scandalous strife, 
and prove impracticable in its results. A current report and 
general character are not equivalent and convertable terms. 
The one may be evidence of the other, but is not conclusive- 
ly so. 

While, therefore, the evidence of the report in Randolph 
might be properly brought out on a cross-examination with 
a view to analyse and test the foundation of the witness’ testi- 
mony, and might be used by the jury in estimating the weight 
of such testimony, it was not proper it should be used in any 
other connexion. It was not proper it should be used as direct 
evidence of general character. 

There should be a venire de novo. 


Per Curiay, Judgment reversed, 
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NATHAN HARRELL ef al v. SMITHY DAVIS. 


A deed of gift of slaves, made in 1823, to a married woman, for her natural 
life, and after her death, to the heirs lawfully begotten of her body, passes 
the absolute property in such slaves to her husband. 


Action of Trover, tried before Osnorne, J., at the Spring 
Term, 1861, of Greene Superior Court. 

The action was brought for the conversion of certain slaves, 
and the title of the plaintiffs depends upon the construction of 
the following deed of gift, viz: 

“State of North Carolina, Greene County.” 

“ Know all men by these presents, that I, Lewis Harrell, of 
the State aforesaid and county of Lenoir, doth for and in con- 
sideration of the love and good will and natural affection I 
have and bear to my daughter-in-law, Laney Ayton Harrell, 
wife of Joseph Harrell, doth lend unto the said Laney Ayton 
Harrell, one negro girl, by the name of Nance, about sixteen 
years of age, and her daughter, Phillis, about four months old, 
them and their increase to the said Laney Harrell, during her 
natural life-time, and after her death, 1 give the said negro 
girl, Nance, and her daughter, Phillis, and their increase, to 
the heirs of my daughter-in-law, lawfully begotten of her 
body, to them and their assigns for ever. In witness whereof 
I have hereunto set my hand and seal, this 12th day of May, 
1823. Lewis Harreut, [sea!.]” 

Witness present, , 
Isaae Ward. 

The plaintiffs are the children of Mrs. Harrell, wife of Jo- 
seph Harrell, who was living at the time of the making of the 
deed, They contended under the limitation contained in the 
deed to the heirs of Mrs. Harrell, lawfully begotten, that they 
are entitled to the slaves and their increase, she being now 
dead. 

The defendants claimed title under a conveyance from Jo- 
seph Harrell, the husband of Laney Ayton Harrell, made in 
her life-time. 
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By consent, the jury rendered a verdict for the plaintiffs, 
subject to the opinion of the Court, as to the legal effect of 
the deed of gift, and the Court, on consideration of the point 
reserved, being of opinion with the defendant, set aside the 
verdict, and ordered a nonsuit, from which plaintiff appealed. 


Strong, for the plaintiffs. 
J. W. Bryan, for the defendant. 


Pearson, C. J. The legal effect of the deed of gift is too 
plain to admit of argument. The absolute estate vested in 
Mrs. Harrell, by the application of two well-settled principles 
of law, both of which exclude the plaintiffs from any benefit 
under the deed. . 

At the date of the deed, 1823, the common Jaw was appli- 
cable as well to the transfer of slaves as of other personal pro- 
perty, and according to an established principle, a life-estate 
consumed the entire estate, and a limitation over was inope- 
rative, except in a will or deed of trust. 

In the second place, it is clear, that the “rule in Shelly’s 
case” applies. So that the whole estate vested in Mrs. Har- 
rell by the deed and passed to her, and then to her husband 
jure marite. : 


Per Curiam, Judgment affirmed. 








CASPER HEDRICK v. HENRY WAGONER, Zeecutor. 


Where a parent put a slave into the possession of his child, with an intention 
to make it an advancement, but afterwards changed his mind and took it 
back, it was held that the law implied no obligation on the part of the pa- 
rent to pay for keeping, feeding and clothing the slave. 


Action of assumpsir, tried before Howarp, J., at the last 
Spring Term of Davidson Superior Court. 
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Joseph Wagoner, the defendant’s testator, in the year 18389, 
placed in the possession of his daughter, then a widow, a cer- 
tain negro woman slave. The daughter was afterwards mar- 
ried to the plaintiff, who took charge of the woman and kept 
her and her children, of which she had several, until the year 
1858, in the mean time feeding and clothing them. In that 
year, testator went to plaintiff’s house, and complaining that 
plaintiff was about to run the slaves from the country, de- 
manded, as the condition upon which he would let them re- 
main, that plaintiff should give bond and security not to re- 
move them ; which the latter declined doing, and so the bail- 
ment terminated. Hedrick said, he ought to have pay for 
his trouble ; to which Wagoner replied, he would give him 
$50 if that would satisfy him. This, the plaintiff -refused. 
Wagoner then said, “pick ont two men, and whatever they 
say, I will pay you,” but this was never done, and shortly af- 
terwards, this suit was brought. | 

By the consent of the counsel on both sides, the question of 
damages was submitted to the jury, the Court reserving the 
question of plaintiff’s right to recover, with leave to set aside 
the verdict and enter a nonsuit, should the opinion of the 
Court be adverse to plaintiff’s cause of action. The jury 
found dathages to the amount of $300. 

Afterwards, the Court set aside the verdict and ordered a 
nonsuit, from which plaintiff appealed. 


Kittrell, for the plaintiff. 
Gorrell and McLean, for the defendant. 


Manty, J. The view taken of this case in the Court be- 
low, was clearly correct. It is the ordinary case of a slave 
put into the possession of a child, and intended by the parent 
as an advancement, but with respect to which he changes his 
mind and takes the slave away. 

The law implies no obligation in such a case on the part of 
the parent to pay for keeping, clothing, feeding, and the like. 
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The negroes were not kept upon any such expectation, much 
less upon any mutual understanding to that effect. 

There was no legal or equitable obligation to allow them 
to remain under any circumstances, and the law will not raise 
an assumpsit to pay damages for doing what the party had a 
right to do, nor will it interpolate upon the transaction a lia- 
bility, not contemplated by either party during its continu- 
ance. 

The principle of the case falls within that of the University 
against McNair’s Executors, 2 Ire. Eq. 605. 

The proposition on the part of defendant’s testator to pay 
$50, (which was rejected by the plaintiff) was in furtherance 
of a negotiation for peace, and does not, in any way, affect 
the rights of the parties, and of the same character is the 
proposition (not carried into execution) to submit it to men. 
The judgment of the Court below should be affirmed. 


Per Curiam, ; Judgment affirmed. 








JAMES H. HADEN v. NORTH CAROLINA RILROAD COMPANY. 


Where a hired slave was taken ill with typhoid fever, and the hirer, not 
knowing the nature of the disease, sent him on the railroad cars, in pleas- 
ant weather, forty miles, to a place deemed more favorable to the patient, 
where he remained one day in proper hands without a physician’s being 
called in, and was then sent off three miles further to the care of his mas- 
ter, it appearing that the ascertainment of the existence of that disease, was 
a matter of skill, and not within the scope of ordinary intelligence, it was 
held that although the disease wad aggravated by the treatment of the 
patient, yet, that these facts did not show such a want of proper care and 
prudent management as to subject the hirer to damages for the death of 


the slave. 


Action on the case for negligence in taking care of a slave, 
Dick, hired to defendant, tried before Howarp, J., at Spring 
Term, 1861, of Davidson Superior Court. 
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The plaintiff hired to the defendant a healthy, able bodied 
slave for the year 1858, without any special stipulation as to 
his management, to work as a section hand on the railroad.— 
He was located on a section about six miles from Charlotte, 
and on Sunday previous to the time in question, had been 
permitted to go on a train to see his master. On the Wed- 
nesday morning he reported himself to the section-master, 
(defendant’s agent,) as too unwell to work, whereupon, he was 
directed to go to the shanties about two hundred yards from 
the road. In the evening, the section-master went to see him, 
and found him sitting up. He complained of pain in the 
head and breast, and said he had been taken with a headache 
on Monday. The master gave him a teaspoon full of lauda- 
num, and put a mustard plaster to his head. On next morn- 
ing, the slave was in bed, where he remained all day. He 
expressed an anxiety to go home, and on the next morning 
was permitted to do so. He walked down to the road, and 
and went on the train to Holtsburg, forty miles from where he 
had worked, taking with him a note from the section-master 
to the station agent at Holtsburg, directing him to send word 
to the owner of the negro, who lived near there, to come for 
him. The train arrived about ten o’clock that morning. The 
station agent first saw the slave after his arrival, standing 
near the track, very weak and scarcely able to stand. He 
was coughing and spitting blood, and complained of severe 
pains in his head and breast. The station agent had him as- 
sisted to a shanty, and after getting through his business went 
to see him, and had some coffee made for him; he said he had 
not been able to eat for two days. About 11 o’clock, the 
agent sent a messenger to plaintiff’s mother, who lived about 
three miles off, to send for Dick. About sunset, a servant 
came with a buggy and took the boy to the house of Mrs. 
Haden, plaintiff’s mother. Doctor Shemwell was sent for 
early that night, and found the patient with high fever—a low 
quick pulse, and very much prostrated. It was a case of ful- 
ly developed typhoid fever, complicated with an affection of 
the liver, and he thought there was hardly a hope of the boy’s 
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recovery. Doctor Whitehead of Salisbury, came to see the 
patient. He said he thought the case well nigh hopeless, but 
he did all he could for him. His testimony agreed with that 
of the other physician as to the symptoms. The slave died 
that night. 

Doctor Payne testified that from the description of the 
slave’s condition on Friday morning before he started for 
Holtsburg, a man of ordinary intelligence would not have 
been able to discover that he had typhoid fever, though a 
physician would. 

The Court submitted to the jury the question, whether they 
believed that the condition of the slave when he arrived at 
Holtsburg, was the ordinary developements of disease, or whe- 
ther the disease was materially aggravated, and the danger to 
the slave’s life increased by the ride. He also submitted to 
the jury the question of damages, reserving, with the consent 
of both parties, the question of negligence. The jury found 
that the disease was materially aggravated, and the danger 
increased by the ride. They assessed damages to $800. 

The Court, being of opinion that there was such negligence 
on the part of the defendants’ agents, both in sending the 
slave by railroad, and in not sending for a physician while 
the slave was at Hotsburg and sending him off in the buggy, 
as to make them liable, gave judgment for the plaintiff, and 
the defendants appealed. 


Kittrell, for the plaintiff. 
B. F. Moore and Gorrell, for the defendants. 


Barrie, J. The question, whether the defendant was guil- 
ty of ordinary neglect in taking care of the slave hired from 
the plaintiff, was one of law, which his Honor properly un- 
dertook to decide, but upon the facts stated in the bill of ex- 
ceptions, we do not concur in the opinion which he pronounc- 
ed upon it. Ordinary neglect is, the want of ordinary care, . 
and that, as applied to a hired slave, signifies such a degree 

of care as a person of ordinary prudence would take of him 
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under similar circumstances; Heathcock v. Pennington, 11 
Ire. Rep. 640; Couch v. Jones, 4 Jones402. Whether, where 
a slave is sick, the hirer is bound, without an express agree- 
ment, to that effect, to procure, at his own expense, medical 
attendance for him, has been a subject of dispute in this State, 
and has not yet been settled by any direct adjudication, 
though it has been decided that if he call in a physician, he, 
and not the owner of the slave, is bound to pay the bill; Hay- 
wood v. Long, 5 Ired. 488. But supposing that the ordinary 
cara which the hirer must take of the slave includes the du- 
ty of procuring the advice and assistance of a physician when 
necessary, as we are inclined to think it does, yet, we cannot 
find any want of due care in the circumstances of the present 
case. The agents of the defendant may, possibly, not have 
acted for the best, but they seem to have been desirous of do- 
ing so, and we cannot but think the owner would have pur- 
sued the same course in a similar conjuncture of circumstan- 
ces. Itwas testified by a physician that the agent under whom 
the slave was working at the time, when he was taken sick, 
could not have dicovered that the disease was typhoid fever, 
and we are not informed that he knew, or had any reason to 
suppose, that the sending him on the cars to Holtsburg, in the 
cool of the morning, would aggravate the symptoms. After 
the arrival of the patient at Holtsburg, it was a question ad- 
mitting of some doubt, whether it was better to keep him at 
a country depot, at which we are not told that there were 
proper accommodations for a sick person, or to send him in 
the eool of the afternoon, three miles to the house of the 
plaintiff’s mother, where he was sure to have the kindness 
and care of a woman’s ministrations, Supposing that the 
agent erred, was his error so obvious a one, that a man of or- 
dinary prudence would not have fallen inte it? We certain- 
ly cannot say that it was. The standard of ordinary prudence 
and eare, is from its very nature, an indefinite one, and the 
want of it is frequently very difficult toascertain. In the pres- 
ent case, we cannot say that the slave would probably. have 
recovered had the course contended for, on the part of the 
4 


Ps) 





IN THE SUPREME OOURT. 





Barnes v. Barnes. 





plaintiff, been pursued ; nor can we see any necessary conse- 
quence of his death from the manner in which he was treat- 
ed. We are strongly inclined to the opinion that the disease 
was one of those which not unfrequently seize the most hardy 
and vigorous persons, and bring them -to the grave in spite 
the kindest attentions, and the ablest medical skill. 

Differing from his Honor, upon the question of ordinary 
neglect, as applied to the circumstances of the present case, 
we must reverse the judgment, and order a venire de novo, 


Per Cori, Judgment reversed. 








JOHN BARNES v. JOHN T. BARNES, et al. 


The provision of the Act of Assembly, passed on 11th day of May, 1861, 
commonly called tle “Stay Law,” forbidding jury trials, and trials before 
Justices of the Peace, and the issuing of executions, and sales under exe- 
cutions and deeds of trust, held to be unconstitutional and void. 


This was an action of prst, tried before Hearn, J., at the 
last Spring Term of Wilson Superior Court. 

During the pendency of this case in the Superior Court, the 
defendants pleaded, since the last continuance, the following 
act of Assembly : 

Aw Acr 10 Proving acarnst ‘THE Sacriricrt or Property AND 
TO SUSPEND PROCEEDINGS IN CERTAIN GASES. 

‘Seo. 1 Be it enacted by the General Assembly of the State 
of North Carolina, and tt is hereby enacted by the authority 
of the same, That no execution of fiert facias or venditioni 
eoponas founded upon a judgment in any suit or action for 
debts and demnands due on bonds, promissory notes, bills of 
exchange, covenants for the payment of money, judgments, 
accounts, and all other contracts for money demands, or con- 
tracts for specific articles, other than‘ those upon official bonds 





JUNE TERM, 1861. - 





Barnes « Barnes. 





or in favor of the State, or against non-residents, shall be is- 
sued from the passage of this act, by any court of record or 
magistrate, for the sale of property, until otherwise provided 
by law; nor shall there be any sales under deeds of trust or 
decrees, unless by the consent of parties interested, until oth- 
erwise provided by law. 

Sxc. 2. Where such executions have issued, and are now in 
the hands of officers, whether levied or not, the officer hav- 
ing such executions shall return the same to the magistrate 
or court from whence they issued, without further execution 
thereof, and executions upon the same judgments shall not 
issue again until the operation of this act ceases: Provided, 
That this act shall not be construed to discharge the lien 
which has already been acquired by the taking out such exe- 
cution. 

Sxc. 3. There shall be no trials of any cases requiring the 

intervention of a jury, nor upon warrants before a Justice of 
the Peace in any suit or action for debts or demands due on 
bonds, promissory notes, bills of exchange, covenants for the 
payment of money, judgments, accounts, and all other con- 
tracts for money demands, or contracts for specific articles. 
_ Sxo. 4. This act shall not apply to liabilities upon the part 
of public officers, either to the State, counties, corporations, 
or individuals; nor to State, county; or corporation taxes; 
nor to debts hereafter contracted ; nor to debts due the State, 
nor to debts due from non-residents, nor to the annual collec- 
tion of interest; Provided, That no note, bill of acceptance, 
or other obligation, the consideration of which is any debt or 
obligation at present existing, shall be held or considered as 
a debt hereafter contracted. 

Suc. 5. The interest which has accrued since the first day 
of January, A. D. 1861, or which, may hereafter accrue upon 
any bond or promissory note which was payable before the 
passage of this act, may be collected by action of debtor as- 
eumapsit, before any justice of the peace, if the amount of in- 
terest sued for be within his jurisdiction, and if not, then in 
the county or superior courte; Provided, however, That no 
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warrant or suit shall be brought except for the interest of one 
year or more, (always making an even number) by computing 
the time from the day when the interest upon such bond or 
promissory note began to accrue. 

Szo. 6. That any person who is about to remove his proper- 
ty out of the State without the consent of his creditors, shall 
not be entitled to the benefit of this act. 

Sxo. 7. That all mortgages and deeds in trust for the bene- 
fit of creditors hereafter executed, whether registered or not, 
and all judgments confessed during the continuance of this 
act, shall be utterly void and of no effect. 

Sec. 8. The time during which this law is in force shall not 
be computed in any case where the statute of limitations comes 
in question. 

Sxo. 9. That this act shall be in force from and after its rat- 
ification. . 

Read three times and ratified in General Assembly, this 
lith day of May, A. D. 1861. 

And on the cause being called for trial, defendant’s coun- 
sel urged the provisions of the said act, as a reason why he 
should not go to trial, and why judgment should not go against 
him. His Honor overruled the objection and ordered the 
trial to proceed, and on a verdict being rendered for the 
plaintiff, passed a judgment and ordered execution, from 
which the defendants appealed to this Court. Questions in- 
volving the constitutionality of the Stay Law arose at this 
term on motions for the issuing of executions on judgments 
in this Cuurt, which are all considered in the opinion of the 

urt. 


B. F. Moore, for the plaintiff. 
Strong, for the defendants. 


Pearson, ©. J. The plea, since the last continuance, by 
which the defendants claim the benefit of what is commonly 
called the “Stay Law,” presents for our decision the ques- 
tion of the constitutionality of an act of the last session of the 
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General Assembly—entitled “ An Act to provide against the 
sacrifice of property, and to suspend proceedings in certain 
cases.” The same question was raised in every case decided 
at this term, where the judgment in the Court below is affirm- 
ed, by motions for judgment and that execution shall be is- 
sued. 

Whether, in the present condition of the country, the stat- 
ute be expedient, is a question of which we have no right to 
judge. Our province is to give judgment on the question of 
the constitutional power of the Legislature to pass the stat- 
ute. 

In the discharge of this duty, we are relieved by the fact, 
that a question of such importance is not now presented for 
the first time, so as to put upon us the responsibility of ma- 
king a decision on the strength of our own convictions; for 
we find that the line has Been plainly marked, in fact “ blaz- 
ed out” by many previous adjudications, so that it can be 
easily followed, and all we have to do, is to make our appli- 
cation of well established principles. 

The right, and the duty of this Court, to give judgment on 
the constitutional power of the Legislature in making stat- 
utes, is established by so many elaborated opinions of this 
Court, and of the Supreme Court of the United States, and 
of our sister States, as to make a further discussion or citation 
of authorities a useless attempt at a display of learning; so we 
assume that question to be settled. 

Our opinion is, that the statute under consideration, so far 
as it opposes the right of the plaintiff to a judgment in the 
Court below, or the motions for a judgment in this Court and 
for execution, is void and of no effect, because it is in viola- 
tion of the Constitution of the United States, and of the Con- 
stitution of the Confederate States, which, in this respect, is 
the same, and, also, of the Constitution of this State. 

Ist. It is patent, by the face of the statute, that it does 
“impair the obligation of contracts.” This is settled. Jones 
v. Crittenden, 1 Car. Law Rep., 385. In that case, the argu- 
ment is exhausted, and we only add “ we concur in it.” 
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It is suggested that this case is distinguishable, on the ground, 
that when the statute in question was passed, the country was 
in @ State of established revolution, or in a state of “‘ contem- 
plated revolution,” in reference to which the Legislature act- 
ed, which revolution has been carried out and consummated 
by a subsequent ordinance of the Convention, by force of 
which all acts done in reference to, and in anticpation of, the 
revolution, are ratified and confirmed as incidents thereto. 

This proposition, however much weight it may be entitled 
to in a political forum, cannot, by reason of its generality, be 
appreciated by a legal tribunal, and a mind accustomed to the 
investigation of questions of law, “ grasps at it, as at a shad- 
ow.” But to avoid a complication of our question, we pass 
over the legal difficulty of the maxim “that which is void 
cannot be confirmed,” and let it be admitted, that on the 20th 
of May, when the ordinance of the Convention, by which this 
State was withdrawn from the government of the United 
States, went into effect, the statute under consideration was 
in full force and effect, so far as restrictions by the Constitu- 
tion of the United States were concerned, in the same man- 
ner and to the same extent as if the State of North Carolina 
had never been a member of, or in any way connected with 
the Government of the United States, so as to bring up the 
naked question, what was the legal effect of the ordinance 
adopting the Constitution of the provisional governmetit of 
the Confederate States, made on the same day, but some few 
hours after, the ordinance above referred to. The ordinance 
afterwards passed by which the permanent Constitution was 
adopted. Here was a period, say of seven hours, during all of 
which time, the State of North Carolina, in reference to her 
connection, either with the United States, or with the Confed- 
erate States, was absolutely sovereign, and the statute in 
question, by the admission made for the sake of argument, 
was in full force and effect. Is it not clear to the certainty of 
a demonstration, that the effect of the ordinance adopting the 
Constitution of the Confederate States, which in express words 
provides “ No State shall pass any law impairing the obliga- 
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tion of contracts,” was to abrogate or make void and of no ef- 
fect, this short-lived statute, on the ground that it was incon-, 
sistent with, and in violation of the Constitution, then adopt- 
ed? 

The position that the words of the Constitution are, “ No 
State shall pass any law,” using the word in the future tense, 
therefore, any law which had already passed, although it im- 
paired the obligation of contracts, was to be allowed to con- 
tinne in operation, is a play upon words, and is not worthy of 
the gravity of the subject. 

The evil which the Constitution intended to guard against, 
at present, was not the act of passing the law, but the effect 
incident to the operations of such a law, and in respect to this, 
whether it was passed before or after the adoption of the Con- 
stitution was immaterial. In illustration, suppose during its 
unfettered existence of seven hours, the State had passed a law 
making tobacco a legal tender in the payment of debts. Af- 
ter the adoption of the Constitution of the Confederate States, 
would tobacco have still continued to be a legal tender? most 
assuredly not, for the time of the passage of the law was imma- 
terial. If all laws either opposed to the express provisions of 
the Constitution then adopted were to continue in operation 
because they had been passed beforehand—all of the acts of 
the General Assembly should have been subjected to rigorous 
scrutiny before the State was admitted into the Confederacy. 

It is a well illustrated principle of constitutional law, that 

upon the adoption of a new constitution, or an amendment of 
the constitution, any and all laws previously existing, are ¢peo 
Facto annulled, and become void so far as they are opposed to 
and conflict with the new or amended constitution—on the 
same reason that the statute repeals all statutes previously en- 
acted inconsistent with its provisions, and a will revokes all 
former wi!lls—or an order from head quarters countermands 
one previously given, so far as it conflicts with its meaning 
and intention and obvious policy. 

2. Bat, apart from the constitution of the Confederate States, 
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we are of opinion that the statute is in plain violation of the 
constitution of the State, on two grounds. 

1. “The declaration of rights” fixes the principles of free 
government, by affirming in section 12, “no free man ought 
to be deprived of his life, liberty or property, but by the law 
of the land.” 

It is settled that, by force of this section, the Legislature 
has not the power to deprive A of his horse and give it to B, 
or to deprive E of his office and give it to C, or D of his debt 
and give it to F~—in other words, the Legislature cannot de- 
prive a citizen of his vested rights of property. See Hoke v. 
Henderson, 4 Dev. 1,and the cases there cited. So, the ques- 
tion is, can the Legislature deprive a citizen of his debt, which 
is a vested right, and a part of his estate or property, in the 
broad sense in which the word is used in the section above 
cited, including all rights of person and rights of property, 
either by conferring the right on a third person, or by re- 
leasing it to the debtor, or by taking from the creditor the 
right to have a judgment and execution for his debt accord- 
ing to the course ofthe courts. Manifestly, if a creditor is 
deprived of his right to have judgment and execution for his 
debt, he is thereby deprived of the right to his debt, which 
consists in his right to enforce payment, and the ground of 
hope that this deprivation is not to be absolute and perpetual, 
but only “ until otherwise provided by law,” which is held 
out by the wording of the statute, does not at all vary the 
question of power, because the power to deprive one of 
his debt for an indefinite time is the same as the power 
to deprive him of it absolutely, and so far as the creditor is 
concerned, it makes no difference whether the debt be given 
to a third person or be released to the debtor; the violation of 
the rights of the creditor is the same, and the power that can 
do the one can do the other. 

2d. The statute is unconstitutional, because it violates the 
4th section of the “declaration of rights.” ‘The legislative, 
executive and supreme judicial powers of government ought to 
be forever separate and distinct from each other.” 
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Suppose the Legislature should pass a statute that the Gov- 
ernor, in the recess of the General Assembly, shall not em- 
body the militia of the county of Rowan, or shall not embo- 
dy the militia of the State, or shall not do any act of his of- 
fice, would “ the legislative and executive powers of the gov- 
ernment be kept separate and distinct from each other?” Or 
suppose the Legislature should pass a statute, that the Su- 
preme Court shall not give judgment and issue execution in the 
case of Barnes v. Barnes, or shall not give judgment and is- 
sue execution in any actions for debts due on bonds, promis- 
sory notes, &c., where in the trial of the case, in the court be- 
low, the intervention of a jury was required, or shall not give 
judgment and issue executions in any suit or action, founded 
either on contract or tort, brought before it by appeal from 
the superior court, would the legislative and supreme judi- 
cial powers of government be kept separate and distinct? In 
other words, would not the assertion and exercise of this pow- 
on the part of the Legislature destroy the independence of 
the executive and supreme judicial powers of the government, 
and subvert the government established by the constitution, 
by centering all powers in the Legislative department, and 
and making a despotism, instead of a free government where 
the powers are divided and given to separate departments, 
each acting in its appropriate sphere, as a check on the other? 

Such, it seems to us, would be the result of the concession 
of the power assumed by the Legislature in the passage of the 
statute under consideration. 

The result is not avoided by the fact that the restraint on 
the courts, is confined, by the statute, to actions for debts and 
matters of contract, and that it is not absolute, but mere- 
ly “until otherwise provided by law ”—for it is a question of 
power. If the Legislature has the power to impose this re- 
straint on the courts until otherwise provided by law, it has 
the power to do so without the provision to remove the re- 
straint when we have better times and it shall be easier for 
men to pay their debts; and, if it has the power to impose 
this restraint on the courts, in respect to matters of contract, 
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it has the power to extend it to matters of éort, and then a 
man who is stronger than I, may take away my negro or my 
horse, or drive me out of my house, and the laws of my coun- 
try will give me no redress, because the temple of justice is 
closed. A power to suspend or to abolish the administration 
of justice, cannot exist in a free government. Without law 
and tribunals to administer it, there can be no government; it 
is anarchy, which is worse than despotism ; and yet the power 
involved in the passage of the statute necessarily, and by logi- 
cal deduction, leads to that result. 

If there be such a power in the Legislature, we are, with 
all our boasted free institutions, infinitely behind the mon- 
archy of England in respect to the protection of our rights 
of person and rights of property. Blackstone, the learned 
commentator on the constitution and laws of England, in 
vol. Ist, page 102, says, “a third subordinate right of every 
Englishman is that of applying to the courts of justice for the re- 
dress of injuries. Since the law in England is the supreme ar- 
biter of every man’s life, liberty and property, courts of justice 
must, at all times, be open to the subject and the law be duly 
administered therein. The emphatic words of Magna Charta, 
are these, “ nulli negabimus aut differemus rectum vel justi- 
tiam, and therefore every subject for injury done to him, am 
terris, in bonis, vel persona, by any other subject, be he eccle- 
siastical or temporal, without any exception, may take his 
remedy by the course of the law and have «justice and right 
for the injury done to him, fully without sale, freely without 
any denial and speedily without delay.” 

Upon the whole, we are satisfied that without reference to 
the Constitution of the United States, or to that of the Con- 
federate States, our State Constitution gives ample protection 
to its citizens against all encroachments on the part of the 
Legislature upon the rights of property, and the reason why 
such prominence has been given to that clause of the Consti- 
tution of the United States, which prohibits laws impairing 
the obligation of contracts, is, that the courts found there a 
provision expressed in direct and positive terms, upon which 
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it was more convenient to put their decision, than it was to 
refer to fundamental principles embraced in the Constitution 
of the several States although not expressed in words so direct 
and positive ; for, in truth, no government can be free, unless 
the Constitution provides for the protection of property, the 
due administration of the law and the independence of “ the 
supreme judicial department.” Let the several motions for 
judgment and executions be allowed. 


Per Curiam, Judgment affirmed. 








Doe on the Demise of JOHN GARDNER et al v. JAMES KLUTTS. 


The declarations of a woman made shortly after the birth of a child, that it 


had been born alive, are not competent to prove her husband's title to an 


estate by the curtesy. 


Ts was an action of ExECTMENT, tried before Ossorne, J., 
at the Spring Term, 1860, of Rowan Superior Court. 

The lessors of the plaintiff were admitted to be the heirs-at- 
law of Klutts, lately the wife of the defendant, James 
Klutts, the defendant, who claimed as tenant by the curtesy. To 
establish his title, the defendant proved by a witness that she 
was called in as a midwife to Mrs. Klutts on her confinement ; 
that when she arrived, she found that the woman had been 
delivered of a child, which was then dead. The defendant 
offered to prove by this witness the declarations of the moth- 
er, ‘to the effect, that the child had been born alive—that it 
had cried and survived its birth a few minutes ; and that the 
conversation occurred shortly after the birth of the child. 
The evidence was objected to and excluded by his Honor, 
and the defendant’s counsel excepted. 

Verdict and judgment for plaintiffs. Appeal by defendant. 


~ 
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Fleming and Kerr, for the plaintiffs. 
Boyden and B. R. Moore, for the defendant. 


Pearson, ©. J. A wife is not a competent witness for, or 
against, her husband; State v. Jolly, 3 Dev. and Bat. 110. 
It follows that her declarations cannot be evidence for or 
against him ; otherwise more weight is given to what she 
says, when not on oath, than to what she would say on oath ; 
which is absurd. 

The declarations, in this case, were made shortly after the 
birth of the ¢hild and, we will suppose, as soon as the mid- 
wife arrived, at which time the act of delivery was over—“.a 
fact accomplished.” So, whether the child was born alive or 
dead, could in no wise affect or have any bearing upon that 
fact. The suggestion, therefore, that this declaration of the 
wife was admissible us a part of the res gest@, is not supported. 

The position that the declarations of the mother, in respect 
to her child, “is natwral evidence,” and admissible on that 
ground, is also untenable. 

This kind of evidence is not based upon the competency of 
the witness, for it is the evidence of facts, as distinguishable 
from the testimony of witnesses, as is said in Biles v. Holmes, 
11 Ire. 16.“ The actions, looks and barking of a dog are ad- 
missible as natural evidence upon the question as to his mad- 
ness; so the squealing and grunting, or other expressions of 
pain made by a hog, are admissible upon a question as to the 
extent of an injury inflicted on him. This can, in no sense, 
be called the testimony of a hog or dog,” so the declarations 
and looks of a slave are admissible upon a question as to the 
condition of his health; Roulhac v. White, 9 Ire. 63; Wal- 
lace v. McIntosh, 4 Jones 484. But the declaration offered 
as evidence in this case, clearly, does not fall within the prin- 
ciple of natural evidence. Instantly after the delivery the 
existence and presumed individuality of the child was distinct 
from, and had no further connection with the mother. So, 
although expressions of pain and declarations showing her 
bwn bodily condition on the part of the wife, would have been 
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admissible, if material to the issue, yet, what she said in regard 
to the condition of the child was collateral, and had no na- 
tural guaranty of truth. It may have been the voluntary ex- 
pressions of a mother’s grief; but, on the other hand, the dec- 
laration may have been made under the influence of her hus- 
band, whose estate, as tenant by the eurtesy, depended on the 
fact of the child’s having been born alive. There is no error. 


Per Curiam, Judgment affirmed. 








Doe on the demise of THOMAS D. WINCHESTER v. DAVID N. REID. 


Where a father, who was largely indebted and insolvent, made a deed for his 
land to his son, who was under age and received from him money, which 
he had earned as day wages, in part payment, and his note for the remain- 
der of the price, such deed was held to be voluntary and void as against 
creditors. 


Tus was an action of nyEcTMENT, tried before Frenon, J., 
at the last Spring Term of Union Superior Court. 

The plaintiff’s lessor claimed title under a purchase at 
sheriff’s sale, made in 18438, by virtue of judgments and exe- 
cutions against Robert Porter, in favor of H. M. Houston and 
others, creditors of the eaid Robert. 

The defendant claimed title to the premises, in controversy, 
under a deed, made by Robert Porter, dated 25th of Oetober, 
1842, to Hugh Porter, who conveyed to David Moore, and 
he to his daughter, Clarinda, the wife of the defendant, Reid. 

John N. Porter, a witness for the defendant, testified that 
he was the son of Robert Porter and the brother of Hugh 
Porter, another son of the said Robert ; that at the time the said 
deed was made by Robert Porter to Hugh Porter, the latter was 
over twenty years of age, but under 21; that he (Hugh) paid his 
father $250 in money, and gave his note for $50, the residue 
of the purchase-money ; that the said Hugh, prior to the exe- 
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cution of this deed, had worked at a gold mine for some two 
or three years at from seventy-five cents to a dollar per day, 
and that he had no property other than these earnings ; that 
after the deed was made, it was agreed between Hugh and 
his father, that the latter, with his wife, might live with Hugh 
on the premises, until he (Robert) could get a place for him- 
self, or until Hugh might sell the land; that Hugh took im- 
mediate possession and worked the land for four years, his 
father and mother living with him, at the end of which time, 
he sold to Moore. This witness gave it as his opinion that 
the land was not worth more than $300. Another witness 
stated that the land was worth $400. 

It was in evidence, that the debt to Houston, who was 
the plaintiff in one of the executions, under which the land 
was sold, was in existence at the time the deed to Hugh bears 
date, (October, 1842,) and that independently of the land in 
question, the said Robert was insolvent. 

The counsel for the plaintiff contended, that the facts of the 
relation of the parties, the minority of the son, that only $250 
was paid for land worth between $300 and $400, the note for 
$50 having no validity, the possession of the land by the debt- 
or after the sale and his insolvency, rendered the deed frau- 
dulent and void, and asked the Court so to instruct the jury. 

The Oourt instructed the jury, that if John N. Porter was 

‘not believed, there was a presumption of fraud, and this fraud 
was not rebutted, so that the plaintiff would be entitled to'a 
verdict ; that if John N. Porter was believed, the estate of 
Robert Porter, in the land, passed by the deed, unless they 
were satisfied, from the evidence, that there was fraud; of 
which, in that event, they were the sole judges. Defendant’s 
counsel excepted. 

‘Verdict and judgment for the defendant, and appeal by the 


plaintiff. 


Wilson, for the plaintiff. 
‘No counsel appeared for the defendant in this Court. 
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-Pearson, CO. J.. What amounts to fraud is a question, of 
law. His Honor erred in declining to explain to the jury 
what is considered, in law, such a fraud as makes a deed void 
against creditors, and in telling them, on the contrary, that 
“if John N. Porter was believed, the deed was valid, unless 
they were satisfied that there was fraud; of which, in that 
event, they were the sole judges,” which was saying, in effect, 
that if John N. Porter was believed, they should find for the 
defendant. 
A father is entitled to the services of his child until he ar- 
vives at the age of twenty-one; Musgrove v. Kornegay, 7 
Jones 71. It is true, a creditor cannot make his debtor work 
inorder to pay the debt, nor can he force him to make) his 
children work, or sell, under execution, the valuable interest 
which a father has in the services of his child, or which a mas- 
ter has in the services of an apprentice. But if, in faet,a 
child does work and earn wages, the proceeds of his labor. be- 
long to his father, and if the father invests the money so earn- 
ed, in the purchase of land, taking the title in the name of 
the child, the father being insolvent, his creditors can subject 
the! land to the payment of their debts; Worth v. York, 13 
Ire: 206. Therefore, when Hugh Porter worked at the gold 
mine, his wages belonged to his father, and he was bound, as 
an honest man, to have taken the money and applied it tothe 
payment of his debts instead of attempting, under the color of 
this money, which was his own, to pass his land into the hands 
of his.son ; so as to secure a home for himself and wife, and 
put the land out of reach of his creditors. A father, whois 
not in. debt, or who retains property ‘“ araply sufficient. to. pay 
his debts,” may give his child the proceeds of his labor before 
he is twenty-one years of age. So, he may give him money 
or land. But if the father be insolvent, that alters the ease, 
for the law requires men “to be just, before they ate gener- 
ous.” So he has no right to give his son money, although his 
son may have earned it as day wages, and if he’ pretends to 
sell him land for thisanoney, it is, in legal.effect, handing to 
the son the father’s own money, so as to let him hand it back 
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Doe on the demise of JOSIAH COWLES v. W. H. CARTER. 


The act of 1856, chapter 14, does not authorise a defendant in ejectment, 
where the plaintiff has filed an affidavit that such, defendant entered as his 
tenant, to plead without giving security for costs by filing an affidavit that 
he is unable, on account of his poverty, to do so. 


Tus was an action of EyEcrmMENT pending in the Superior 
Court of Yadkin, before Frenon, J., Spring Term, 1861. 

The action was brought in the County Court. The decla- 
ration having been served on the defendant, Carter, it was 
returned to the first County Court thereafter, whereupon he 
filed an affidavit that he was unable to give security for the 
costs of the suit on account of his poverty, and filed a certifi- 
cate of his counsel that, in their opinion, he had a good de- 
fense. The plaintiff, at the same time, filed an affidavit, stat- 
ing that Carter had entered as his tenant, and that his tenan- 
ey had expired before the commencement of the suit, and 
moved the Court to require the defendant to file a bond for 
the costs of the suit, and to make affidavit that his tenancy 
had not expired, before being allgwed to plead, which motion 
was refused, and the defendant allowed to plead. The plain- 
tiff moved the Court to call the casual ejector, and that he 
might have judgment by default. This motion was also refus- 
ed, and the plaintiff prayed an appeal, which was granted. 
In the Superior Court the same motions were made and re- 
fused, and the appeal from the County to the Superior Court 
ordered to be dismissed, whereupon the plaintiff appealed to 
this Court. 


Clement, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Manty, J. We do not concur with the Court below in its 
interpretation of the statute of 1856, chapter 14. Instead of 
5 








382 IN THE SUPREME COURT. 





Cowles v. Carter. 





of taking away any security for the rights of plaintiffs, it 
adds another to those then existing—or rather, it extends a 
part of the provision made for a class of ejectment cases in 
Rev. Code, chap. 31, sec. 48, to the action generally. 

It is an unusual provision of our law to require defendants’ 
to give security for costs. Plaintiffs are only so required. 
When, therefore, the Legislature concluded to put defendants: 
in ejectment upon the same footing with plaintiffs, in this re- 
spect, it was but fair and proper they should be equalised in 
other respects, and be allowed, in case of poverty, to defend 
without giving security. This is all, as we suppose, that was 
intended by the act of 1856. It was'to provide security for 
costs from defendants, in ordinary cases of ejectment, and not 
to interfere with the legislation in respect to such actions, 
when between landlord and tenant. It is hardly possible to 
suppose, if so material an interference had been intended, it 
would have been left by the Legislature to an implication un- 
certain in its nature. : 

If the statute of 1856, had simply required defendants in 
ejectment to secure costs, without adding the proviso in favor 
of poor persons, it would not have touched the 48th section of 
the Rev. Code, chapter 31, and, the right of the landlord to 
require a bond for damages,‘as well as costs, would have re- 
mained. This would be because of a manifest intention to 
legislate, in the last enactment, for a class of cases not provi- 
ded for in the former. It follows, if that restricted applica- 
tion of the statute of 1856, would have been made, had it been 
left without the proviso, the proviso, itself, must also be un- 
derstood in the same limited sense, and held to apply to ordi- 
nary cases of ejectment, and not to the action between landlord 
and tenant. 

This Court being of opinion, then, that the statute of 1856, 
does not apply to actions of ejectment between landlord and 
tenant, holds, consequently, it was erroneous in the Court be- 
low to allow the defendant to plead without the affidavit and 
bond required by the Revised Code, chap. 31, sec. 48. 

Wherefore, let this opinion be certified to the Court below, 
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to the end that its judgment may be reversed, and proceed- 
ings had therein according to law. 


Per CurraM, Judgment reversed. 








HUGH McLEAN v. NEILL McDUGALD, Adm’r. 


It is no objection to the endorsement of a bond, that the presumption of pay- 
ment from the lapse of time, was applicable to it, when the endorsement 
was made. . 

An assignment, without consideration, passes the title, and where such as- 
signment was made to evade the law regulating the venues of actions, the 
objection, to be good, must be taken by plea in abatement. 


Tuis was an action of pest, on a bond tried before Saun- 
pers, J., at the last Spring Term of Harnett Superior Court. 

The pleas were non est factum, payment and no assign- 
ment. 

The following cAsE AGREED, sets out the facts: 

The note on which the action was brought, purported to 
have been executed by the defendant’s intestate more than 
ten years before the suit was brought. After ten years from 
the execution of the note elapsed, it was assigned by the payee 
therein by endorsement, and transmitted to the endorsee by 
the hands of a third person; the endorsee then assigned the 
note to plaintiff by endorsement and delivery, and the suit 
was then commenced. 

The plaintiff proved the execution of the note, and that it 
had not been paid. The assignment to the first endorsee was 
made without consideration, and in order to enable the plain- 
tiff to sue in Harnett county, the defendant residing in Cum- 
berland. It was agreed that if the foregoing facts amounted 
to a transfer to the plaintiff of the legal interest in the note, 
there should be a judgment in favor of the plaintiff for $800, 
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of which sum $285 is principal. Otherwise, there should be 
judgment for the defendant. The Court gave judgment for 
the plaintiff, and the defendant appealed. 


NV. McKay, for the plaintiff. 
Phillips, for the defendant. 


Manty, J. We concur with his Honor below in his opin- 
ion upon the case agreed. The objection to the validity of 
the assignment, seems to be two-fold: First, because of the 
presumption of payment which attached to it, when assigned. 
Secondly, because of the purpose thereby to evade the opera- 
tion of law as to jurisdiction. Neither ground is tenable. 

1. The lapse of time is not a nullification of the bond, as 
cancellation would be, but is only presumptive evidence of 
payment. The statute of presumption is of no greater force 
or effect than a receipt upon the paper would be. In both 
cases, the fact of payment being prima facie only, and ques- 
tionable, an endorsee would take title subject to the enquirers 
of fact. 

2. The endorsement being good to pass the title, and only 
invalid to give a fraudulent venue to the action, it will follow 
that the second ground of objection is to the legality of the 
venue. This must be taken advantage of by plea in abate- 
ment, Rev. Code, ch. 31, sec. 37. An endorsement without 
consideration is effective to pass title, simply. Upon the sup- 
position that the purpose to evade the law regulating the ven- 
ue of actions is unlawful, the endorsement would be invalid 
for such purpose, and the right of venue would, consequently, 
remain unchanged. 

If the action had been brought in the county of Cumber- 
land where the defendant resides, it might have been brought, 
we take it, in the name of the endorsee, and, if so, it is a test 
which shows that the principle of the ground is the illegality 
of the venue. 


Per Curiam, Judgment affirmed. 
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JAMES T. HUNTER v. WILLIAM ANTHONY. 


Where an instrument is susceptible of two constructions, by one of which it 
will take effect, and by the other, it will be inoperative for the want of a sub- 
ject-matter to act on, it shall receive that construction by which it will take 
effect; for it cannot be supposed that the parties intended to do a nugato- 
ry act. 


Assumpsir, tried before Howarp, J., at the last Spring Term 
of Orange Superior Court. 

The plaintiff declared on the following order, in writing, 
and the acceptance thereon, to wit: 

“Mr. William Anthony! Please pay to James T. Hunter, 
constable, all the executions in his hands for collection as they 


come due against me and brother; this March 4th, 1857. 
J. W. Horr.” 


Endorsed thereon was the following: “The within, order 
this day excepted by William Anthony, March 4th, 1857.” 
Wu Antuony.” 


The plaintiff then offered, in evidence, sundry justices judg- 
ments in favor of divers persons against J. W. Holt and Bro- 
ther, Sterling W. Holt, rendered upon warrants, which had 
been served by the plaintiff, as constable, and also showed 
that executions had issued on the same, which had been 
stayed by the parties, and that the papers containing these 
judgments, executions, and stays of execution, were in his 
hands, at the date of the order, to wit, on the 4th of March, 
1857. The aggregate amount of these papers, in the hands of 
the plaintiff, was $725.85. 

The defendant objected to the admission of these papers, 
because, as he insisted, they were not executions at the date 
of the order and the date of his acceptance, and called on the 
Court to instruct the jury, that they did not sustain the plain- 
tiff’s cause of action. 
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His Honor charged the jury, that if they believed from the 
evidence that the judgments and executions, issued and stayed 
as above stated, were in the hands of the plaintiff at the time 
the order was given, and that the order was intended to apply to 
them, and was so accepted by the defendant, they should find 
for the plaintiff. The defendant’s counsel excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 


Phillips and Norwood, for the plaintiff. 
Graham, for the defendant. 


Pearson, ©. J. The papers which were in the hands of 
the plaintiff, can be made to fit the description given in the 
acceptance of the defendant by aid of the maxim, ut res 
magis valeat quam pereat, which means that instruments 
should be liberally construed, so as to give them effect and 


carry out the intention of the parties, and when an instru- 
ment is susceptible of two constructions, one by which it will 
take effect, and the other, by which it will be inoperative for 
the want of a subject-matter to act on, it shall receive that 
construction, which will give it effect. This rule is based on 
the presumption, that when parties make an instrument, the 
intention is, that it shall be effectual, and not nugatory. 

‘Executions in the hands of an officer,” taken literally, 
would apply to process in his hands, which was then in a con- 
dition to be acted on, and would not fit judgments in the offi- 
cer’s hands, on which execution had been stayed ; but by aid of 
the words, “ as they come due,” we see that the word, “ exe- 
cutions” is not to be taken literally, for the papers, to which 
reference was made, were some that were about to become due 
at different times ; and taking the whole description, they as 
aptly point out judgments, on which were entered, “ execu- 
tions issued and stayed,” as any other terms of description 
that could have been used. 

The suggestion that these words ought to be considered 
surplusage, has nothing tosupportit. That is sometimes done 
in order to give effect to an instrument, in which repugnant 
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words are used, but is never applied for the purpose of de- 
feating an instrument. There is no error. 


Perr Curiam, Judgment affirmed. 








PRISCILLA DOWELL v. RICHARD JACKS, et al. 


Where a writ of lunacy was issued by a county court, and a trial had before 
a jury, and a verdict rendered, finding the subject party non compos, which 
was confirmed by the court issuing the writ, and a guardiaa appointed, all 
in the absence of the said party, and without notice to such party, and it 
appeared that the party immediately applied to a judge for a certiorari, 
which was refused on an erroneous ground, and the party under advice of 
counsel instituted a suit in equity, which failed for the want of jurisdiction, 
and the party swears to merits, it was held on a petition setting forth these 
matters, that the petitioner was entitled to a certiorari to have the case ta- 
ken into the superior court. 


Tus was a petition for a CERTIORARI, heard before FRrencn, 
J., at the last Spring Term of Wilkes Superior Court. 

The facts of the case are stated so fully in the opinion of 
the Court, that it is deemed entirely unnecessary to set them 
forth in this connection. 

His Honor, in the Court below, decided that the certiorari 
theretofore issued was proper, that the petitioner was.entitled 
to a new trial, and ordered the case to be put on the trial 
docket; from which orders the defendants appealed. 


Barber and Mitchell, for the plaintiff. 
Boyden, for the defendants. 


Many, J. We are at a loss to conceive how any one, hav- 
ing ordinary respect for the rights of others, could resist the 
prayer of the petitioner. We are quite sure it could not be 





IN THE SUPREME COURT. 





Dowell v. Jacks. 





done by any one having the compassionate feelings which 
should characterise a kinsman or guardian, for the person of 
an old, feeble and distressed woman. 

The facts of the case appear to be these: At the July ses- 
sions, 1859, of Wilkes County Court, upon the application and 
petition of the defendant, Jacks, an inquisition of lunacy was 
held in respect to the petitioner, and she was declared, at that 
term, to be non compos mentis. This was done in the absence 
of petitioner, without notice to her of the proceedings, and 
without any opportunity being afforded the jury to examine 
her personally, tonching her alleged insanity. 

As soon as she had information of this transaction in the 
County Court, a petition was laid before a judicial officer of 
the State for a writ of certiorari. This writ was refused, on 
the ground that there was no appeal, and no right to a certio- 
rari,in a case of the kind, but that the application must be 
made to the County Court for another inquisition, whereby 
the verdict in the former one might be reversed, or to a court 
of equity, which was supposed to have a jurisdiction in such 
matters. 

A suit in equity was accordingly brought to the Fall Term, 
1859, of the court for Wilkes, and after remaining there un- 
til the Spring Term, 1860, was transferred to this Court at 
Morganton. It was there held by us that the courts of equi- 
ty for North Carolina, had no jurisdiction in cases of inquisi- 
tion of lunacy; 5 Jones’ Eq. 417: 

This petition for a certiorari was then preferred, the certio- 
rari ordered, and returned into Wilkes Superior Court at its 
Fall Term, and, upon a hearing in that court, the verdict of 
the jury, and the judgment of the Court, confirming the same, 
were set aside, and a new trial granted, and the case ordered 
on the trial docket. The appointment of guardian was also 
revoked, and a supersedeas ordered to issue to him. From 
these orders the defendant, Jacks, appealed. 

We regard as of no importance, connected with the merits 
of the petitioner’s case, that attorneys were employed by 
a friend to attend, in her behalf, to the inquisition of lunacy 
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at July Term, 1859. She had no notice—was not legally re- 
presented, and, what is of still greater importance, was not 
present, to be seen and examined by the jury. 

The question, then, is whether under these circumstances, 
she is entitled to a certiorari, and, upon the merits of her case, 
to a reversal of the judgment of the County Court, and to a 
new trial. We are clearly of opinion she is. Although at 
one time, the matter seems to have been regarded as doubt- 
ful, it is now conceded that there is a right of appeal from the 
county court to the superior court upon the inquisition of lu- 
nacy. A certiorari is a substitute for an appeal where the 
right of appeal has been lost by accident or fraud, and it will 
be entertained, as such, in all cases where the complaining 
party has, by the contrivance, or culpable inaction of the oth- 
er, been deprived of the opportunity to appeal—where the 
complainant shows probable merits, and has been guilty of 
no unreasonable delay in preferring his petition. 

The petitioner’s case, tested by all these requisites, is a prop- 
er one for relief. We have already noticed her absence, and 
want of notice, as a sufficient excuse for not appealing. This 
was by the culpable omission of the person upon whose mo- 
tion, and under whose management, the inquisition was con- 
ducted. For although notice, and the presence of the party 
to be affected, are not indispensable to give validity to the 
judgment of the court, Bethea v. McLemore, 1 Ired. 523, yet, 
the person whose liberty and property is to be taken away, 
should be there. It was the duty of the defendant, Jacks, to 
notify the petitioner to be there, and the action of the Court 
without either presence or notice, entitle her to a rehearing, 
and to a reversal of the former judgment of the Court, if 
found against truth and right. 

As to merits, it is only necessary for us to say that the alle- 
gations of the petition set them forth sufficiently, and the af- 
fidavits abundantly support the allegations. 

There has been no delay attributable to the petitioner; as 
soon as she heard of the judgment had in the County Court 
against her, she commenced such proceedings as she was ad- 
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vised were proper. She has continued to prosecute these, in 
some shape or other, with the utmost diligence, and, any de- 
lay which has attended the attainment of her rights, has been 
attributable to the inherent infirmity of human tribunals and 
judgments, and not to any lack of zeal and activity in the 
pursuit. The delay, therefore, is not in the way of the pres- 
ent assertion of her rights. 

The appointment of J. O. Martin, guardian, was incidental 
to the proceedings instituted by Jacks in the County Oourt of 
Wilkes. Should the verdict and judgment rendered thereon, 
upon the petition of Jacks, be reversed, on certiorari, the con- 
nection of Martin with the petitioner, may be abrogated in- 
cidentally. A direct proceeding against him for such pur- 
pose is not necessary. All that is necessary is notice, and he 
already has that by reason of his connection with the peti- 
tioner. 

We repeat that the treatment of the unfortunate subject of 
this legal strife has been harsh, and calculated to alarm and 
distress the nervous temperament of persons at her time of 
life. She should have a fair investigation of her rights, and, 
if found a proper subject for custody, should be put into kind 
and gentle hands ; otherwise, be permitted to go free, and do 
what she will with her property. 

The judgment of the Superior Court is correct, and.should 
be aflirmed. Let this opinion be certified to the said Court, 
that it may proceed according to law. 


Per Curiam, Judgment affirmed. 
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ELISHA GIBBS v. J. R. WILLIAMS. 


(Construction of a written instrument upon its peculiar phraseology and con- 
cdmitant circumstances.) 

Where one agreed to become surety for another, on condition that the cred- 
itor should bring suit within a reasonable time, and he did so shortly after 
the expiration of the credit, but was nonsuited on the ground of not ap- 
pearing by counsel or otherwise, it was held that another suit brought im- 
mediately after such nonsuit was sustainable. 


Tus was an action of assumpsirt, tried before Frencu, J., at 
the last Spring Term of Davie Superior Court. 

The suit was brought in the County Court against the de- 
fendant and one William F. Miller, and the plaintiff failing 
to recover against Williams, appealed to the Superior Court, 


astohim. The declaration was in two counts. Ist, on the 
following written agreement executed by the defendant : 

“ Mr. Elisha Gibbs. I will stand as security for William 
F. Miller for one hundred and twenty-five dollars until the 
25th of this instant, and if he fails to make payment by that 
time, and you fail in commencing suit agaiust both of us at 
the time above specified, I will then be released as security. 
This January 7th, 1360. (Signed,) J. R. Wiis.” 


2nd Count, for five beeves, delivered to W. F. Miller by the 
plaintiff. 

The plaintiff proved, that during the second week of J. anu- 
ary, 1860, William F. Miller delivered to him the above writ- 
ten agreement of J. R. Williams, upon which plaintiff deliv- 
ered to Miller five beeves, of the value of $125. 

It was further proved, that the plaintiff sued out a writ 
against the defendant and W. F. Miller, which was duly exe- 
cuted on them, and returned to March Term, 1860, of Davie 
County Court, the same being the first court held in said 
county after the 25th of January, 1860, upon which the plain- 
tiff was nonsuited, for the reason, that he failed to employ 
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counsel at that Court. Zhis writ was issued after the 25th 
of January. 

The writ, in the present suit, was 5th of May, 1860. 

The defendant’s counsel resisted plaintiff’s right to recover, 
on the ground, that he had failed to bring suit on the 25th of 
January, 1860, and the Court intimating an opinion that the 
objection was valid, the plaintiff took a nonsuit and appealed. 


T. J. Wilson, for the plaintiff. 
Clement, for the defendant. 


Bartix, J. The decision of the case depends upon the 
construction of the instrument of writing, set forth in the bill 
of exceptions. The circumstances under which that instru- 
ment was given by the defendant, Williams, must be consid- 
ered, in order to arrive at a proper understanding of its mean- 
ing. It was presented to the plaintiff by the defendant, Mill- 
er, at the time when the latter was purchasifg from the plain- 
tiff a number of beef cattle. Of course, then, it must have 
been intended as a security to the plaintiff in the credit which 
he was giving to Miller; for ifthe purchase were for cash, 
the instrument was entirely unnecessary. In the light of a 
security, why was a time fixed for its termination? Certain- 
ly, because the credit was to expire at that time, for, in no 
other way can we affix any sensible meaning to it. Under- 
stood in that sense, the plaintiff could not sue Miller before, 
nor on that day ; neither could he, according to the terms of 
the agreement, sue the other party until he was prepared to 
sue both. When was he to sue them? The answer is within 
a reasonable time after the expiration of the credit; and a 
writ, returnable to the next term of the court, in which pro- 
cess was duly executed after that time, must, we think, be 
deemed a reasonable time within the contemplation of the 
parties. 

But it is said that such suit was of no avail, because the 
plaintiff, by his neglect, in not employing counsel, was non- 
suited. That is true, but the nonsuit was on the motion of 
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the defendants, and they cannot now be heard to object to 
what was done at their instance. This latter objection does 
not seem to have been relied upon by the defendant, Wil- 
liams, in the Court below, and we only notice it, because, from 
the facts stated, it has been presented, and has been urged in 
the argument before us. ' 

Thinking that his Honor erred in the construction, which 
he put upon the written instrament, we must reverse the judg- 
ment of nonsuit, and order a venire de novo. 











Perr Curram, Judgment reversed. 














J. L. ROUGHTON and wife v. ISAAC T. BROWN. 






A writ of error coram nobis, lies from any court of record returnable to it- 
self, and not from a superior to an inferior court. 

Only the parties to a judgment, as to whom there is error of fact, need join 
in a writ of error coram nobis. 

The husband of a feme covert against whom a judgment has been taken, 

must join with her in an application for a writ of error coram nobis. 











Perrition for a WRIT OF ERROR CORAM Nobis, heard before 
Frencu, J., at the last Spring Term of Yadkin Superior Court. 

The petition was filed in the name of the husband and wife, 
in the County Court of Yadkin, upon due notice given, pray- 
ing for a writ of error to reverse a judgment rendered against 
the petitioner, Amelia and others, at a former term of the said 
Court, upon the ground, that she was at the time of the ren- 
dition of such judgment a feme covert. The County Court 
granted the prayer of the petition and ordered the writ of er- 
ror to issue, from which the defendant, in error, appealed to 
the Superior Court. It appeared in the Superior Court, that 
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said Amelia was a feme covert at the time the judgment was 
rendered ; that she had joined her husband and others, in the 
bond, on which the judgment was taken ; that execution had 
issued on such judgment, and that the land of the said Ame- 
lia had been sold under it. 

His Honor, in the Superior Court, being of opinion against 
the petitioners, refused the writ asked for; from which the 
petitioners appealed to the Supreme Court. 


Clement, for the plaintiffs. 
Mitchell, for the defendant. 


Barri, J. The reasons which induced the Judge, in the 
Court below, to reject the application for the writ of error 
coram nobis, are not stated, but in this Court, the objection 
to it is based upon two grounds: 

1st. That it ought to have been brought in the Superior 
Court and not in the County Court, and 

2ndly. That all the defendants, in the judgment, ought to 
have been parties in the petition for the writ. In our opin- 
ion neither ground of objection is tenable. 

1. The distinction between an ordinary writ of error and a 
writ of error coram nobis is, that the former is brought for a 
supposed error in law, apparent upon the record, and takes 
the case to a higher tribunal, where the question is to be de- 
cided and the judgment sentence or decree is to be affirmed 
or reversed ; while the latter is brought for an alleged error 
of fact, not appearing upon the record, and lies to the same 
court, in order that it may correct the error, which it is pre- 
sumed would not have been committed, had the fact, in the 
first instance, been brought to its notice. A writ of error of 
this kind will lie to any court of record, and as our county 
courts are courts of record, we cannot conceive of a reason 
why one of them may not correct an error of fact in its judg- 
ment, upon a writ of error brought before itself. See 2nd 
Tidd’s Practice, 1136, and Lassiter v. Harper, 10 Ire. 392. 

2. As to the second ground of objection ; we are aware that 
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an ordinary writ of error must be brought in the names of all 
the parties to the judgment, and if one or more of them be 
unwilling to join in it, there must be a summons and sever- 
ance of such objecting party or parties; Walter v. Stokoe, 
1 Ld. Raymond, 71, Carth. 8 ; Sharpe v. Jones, 3 Murph. 306. 
Without stopping to enquire, whether this rule, in relation to 
writs of error for matter of law, may not be altered by an 
equitable construction of the 27th section of the 4th chapter 
of the Revised Code, which gives to one or more defendants 
the right to appeal, alone, from a judgment against him or 
them and others, we do not find any direct authority that the 
rule ever has been applied to writs of error coram nobis, and 
we do not perceive any reason why it should be so applied. 
The usual instances of error in fact, requiring the interven- 
tion of this writ, are those of judgments against infants and 
femes covert, where the fact of such infancy or coverture does 
not appear on the record. In such cases, it is manifest that 
the judgment, if otherwise proper, will be erroneous only as 
to them and not as to the other defendants. Why, then, 
should the other defendants be parties to the writ, when they 
cannot have-any interest in reversing the judgment? We 
cannot perceive any necessity for it, and in our practice shall 
not require it. In the case of coverture, the husband must be 
joined with the wife, because she, as a general rule, cannot 
sue or prosecute any legal proceeding without him. 

Our conclusion is, that the order appealed from must be 
reversed ; and this will be certified to the Superior Court, in 
order that a procedende may be issued to the County Court. 


Per Curiam, Judgment reversed. 





